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PROPOSALS TO AMEND THE TREATY-MAKING PROVISIONS OF 
THE CONSTITUTION 


INTRODUCTION 


On January 7, 1955, Senator Bricker, for himself and other Sen 
ators, introduced Senate Joint Resolution 1, proposing an amend 
ment to the Constitution of the United States relative to the making 
of treaties and executive agreements. 

On February 16, Senator Watkins (by request) introduced Senate 
Joint Resolution 43, proposing a constitutional amendment relating to 
the legal effect of certain treaties. 

The two joint resolutions were referred to the Judiciary Committee, 
a subcommittee of which held detailed hearings from February 1% 
through April 11. 

On June 15, the Judiciary Committee reported to the Senate, Senate 
Joint Resolution 1 with amendments. The vote in the committee 
was 9 to 5. 

On July 22, Senator Knowland offered an amendment in the nature 
of a substitute to Senate Joint Resolution 1. 

It is the consensus that the controversy over the treatymaking 
power will represent one of the most significant issues to be considered 
by the 2d session of the 83d Congress. 

It has been my belief (and I believe the view is shared by many 
of my colleagues) that it might be well for the Congress to obtain 
the judgment of legal experts throughout the land on this issue. Such 
judgment is expressed in considerable part in the printed hearings 
of the Senate Committee on the Judiciary on Senate Joint Resolu 
tion 1. 

I have felt further that one of the most qualified sources to appraise 
this question consists of the deans of the schools of law and professors 
of constitutional law in universities throughout the land. 

I personally had a particular interest in learning their reactions 
to this general subject because in my capacity as chairman of the 
Senate Foreign Relations Committee, I am naturally deeply interested 
in the interrelationship between the proposed constitutional amend 
ment and American foreign policy. 

On January 7, moreover , there had been introduced by Senators 
McCarran and Bricker Sen: ate Joint Resolution 2, which would limit 
the power of the President with respect to executive agreements. 
This amendment was referred to the Committee on Foreign Relations. 

In order to obtain representative reactions, I asked the Senate Law 
Library to draw up a list of the deans of America’s leading law schools. 
I did not state in advance the purpose for which the list was being 
compiled. When the list had been drawn, I sent to the deans the 


1 
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text of Senate Joint Resolution 1, as it was amended in the Senate 
Judiciary Committee, together with the committee report and the 
minority views. I inv ited the deans to present their comments. My 
letter is, as will be noted, phrased impartially and is reproduced herein. 

I subsequently directed a similar letter be sent to professors of con- 
stitutional law. Again, the selection of names on the list was made on 
an impartial basis. I had no advance knowledge as to what the posi- 
tion of either the deans or the professors would be. 

After the Knowland substitute had been introduced, I again wrote 
to the deans and professors and invited their comments on the 
substitute. 

Still later, a few unsolicited letters arrived from deans and pro- 
fessors. 

All of these messages are included in the text which follows. 

The contents of the messages speak for themselves and require no 
elaboration. 

The following points should be noted, however : 

(1) The replies are, of course, in no way to be construed as repre- 
senting the views of the academic institution. The viewpoint re- 
quested and received is, in each instance, entirely individual in nature. 

(2) Obviously, the total number of replies i is comparatively small. 
To what extent this small sample represents or does not represent 
the thinking of the majority of law deans and law professors can in 
no way be judged at the present time, 

The letters reprinted do, however, represent at least that segment of 
deans and professors interested enough to write in reply or to write 
me unsolicited views. 

(3) The replies vary greatly from a few sentences to letters of many 
pages. The unsolicited letters are particularly brief. 

In any event, the full texts of the messages are reproduced. The 
only material omitted is introductory repetitive reference, or an occa- 
sional brief personal allusion to myself or to the correspondent or 
some nonrelevant reference. 

I should like to express my appreciation to the chairman of the 
Senate Committee on the Judiciary, the Honorable William Langer, 
for his courtesy in granting my request for the publication of this 
study as a Judiciary Committee print. 

I trust the print may serve as a constructive contribution to our 
people’s thinking on this important issue. 

ALEXANDER WILEY. 

NoveMBer 1953. 
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A. THE BRICKER AMENDMENT 
I. Text (as reported by the Senate Committee on the Judiciary) 
JOINT RESOLUTION 


Proposing an amendment to the Constitution of the United States, 
relating to the legal effect of certain treaties and executive agree- 
ments 


Resolved by the Senate and House of Re} presentatives of the United 
States of . {merica m C ongress assem Le d ris O- thirds of CAC h Hous 
coneurring therein), That the following article is proposed as an 
amendment to the C onstitution of the United States, which shall be 
valid to all intents and purposes as part of the Constitution when rati- 
fied by the legislatures of three-fourths of the several States: 


“ARTICLE — 


“Section 1. A provision of a treaty which conflicts with this Con- 
stitution ‘shell not be of any force or effect. 

“Src. 2. A treaty shall become effective as internal law in the United 
States fo through legislation which would be valid in the absence 
of nat 

“Src. 3. Congress shall have power to regulate all executive and 
other sapretinents with any foreign power or international organiza- 
tion, All such agreements shall be subject to the limitations imposed 
on treaties by this article. 

“Src. 4. The Congress shall have power to enforce this article by 
appropriate legislation. 

“Sec. 5. This article shall be inoperative unless it shall have been 
ratified as an amendment to the Constitution by the legislatures of 
three-fourths of the several States within seven years from the date 
of its submission.” 


II. Senator Wiley’s Letter 
Unirep Sratres SENATE 
COMMITTEE ON FOREIGN RELATIONS 
Dear DEAN 
As you know, the Senate Committee on the Judici: ary recently re- 
ported Senate Joint Resolution 1 (83d Cong.. 1st sess.). a modification 


of the so-called Bricker resolution, to the Senate and recommended 
its adoption. Four members filed minority views disagreeing with 
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the majority report of the committee. The resolution, as reported, Is 
titled “A bill proposing an amendment to the Constitution of the 
United States relating to the legal effect of certain treaties and execu 
tive agreements.” 

It is possible that this resolution will be considered by the Senate 
within the next few weeks, and I am most anxious that the Members 
of the Senate have before them the views of representatives of our 
great legal institutions as to whether the United States Constitution 
should be amended as proposed. I should appreciate it, therefore, if 
| might have, as soon as possible, your views as to the advisability of 
this action at this time. 

The pending resolution is not before the Committee on Foreign 
Relations, of which I am chairman. In view of the heavy impact of 
the possible adoption of the proposed amendment upon the conduct of 
the foreign policy of the United States in these critical times, however, 
it seems essential to me that we plumb the depths of our legal learning 
and experience to determine whether the United States Senate should 
adopt this proposal. 

enclose a copy of the report of the Judiciary Committee, together 
with the minority views. 

Thank you for your assistance in this matter. 

Sincerely yours, 
ALEXANDER WILEY, Chairman. 


III. Replies of Deans and Professors of Law 
(a) For tre AMENDMENT 
1. R. G. STOREY, SOUTHERN METHODIST UNIVERSITY 


SourHERN Mernuopist UNIVERSITY, 
Scuoou or Law, 
Pallas. rs wv... July 14, 1958. 
Senator ALEXANDER WILEY, 
Chairman, Commitee on Foreign Relations, ' 
United States Senate, Washington, D.C. 

My Dear SEnArtor: * * * 

I am personally in favor of adopting the substance of the American 
Bar Association resolution regarding the treaty amendment. It oc 


curs to me that there is no harm in an outright declaration that no ' 
treaty will become the supreme law of the land without implementing j 


legislation. This is consistent with the first amendment under the 
Constitution relating to a prohibition against the passage of any law 
prohibiting freedom of speech, religion, ete. 
Sincerely yours, 
R. G. Srorey, Dean. 





—— 
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(b) AGAINST TITHE AMENDMEN’ 


1. EDMUND ©. BELSHEIM, DEAN, COLLEGE OF LAW, UNIVERSITY 
Obl NEBRASKA 


Thur Untiversiry or NEBRASKA, 
ConiLece or Law, 
Lincoln, Nebr., July 8, 1952. 
Hon. ALEXANDER WILEY, 
O nite d States Nenate. Washington, Ep: ey: 

Drar Senaror Witey: I have your letter of June 26, 1953, asking 
for my views as to the advisability of adopting Senate Joint Resolu 
tion 1 (838d Cong., Ist sess.), entitled “A bill proposing an amendment 
to the Constitution of the United States relating to the legal ettect of 
certain treaties and executive agreements.” 

It seems to me that the basic issues are clear. 

First, do the facts show that the present treaty provision in the 
Constitution has worked satisfactorily in the past’ It may be that 
this is really not an issue at all, for it seems now to be conceded on all 
sides that the present treaty provision has worked satisfactorily in 
the past. However. in this connection Il have the following observa- 
tion to make. There has grown up some confusion as to the distine 
tion between treaties and executive agreements: but I believe that this 
confusion can be resolved if the executive and legislative departments 
will cooperate toward that end. Certainly the confusion does not 
justify abolishing the distinction, which is a most useful one, by classi- 
fying treaties and executive agreements together. Indeed there is no 
reason to believe that such a classification would solve the problem for 
It may then be that we shall have treaties and executive agreements 
on the one side and mutual understandings that fall short of agree 
ments on the other. Such mutual understandings reached with othe: 
nations could govern spheres of influence, and so on and so forth. 

Second, do the facts show that while the treaty provision in the 
Constitution may have worked satisfactorily in the past it will not 
work satisfactorily in the future? I am aware of no such facts. I 
am aware that today we live in a world the states of which are loosely 
bound together under the United Nations Charter. There was no 
such charter 10 years ago. However, I do not regard this fact as con 
vincing proof that from now on we may expect that the treaty power 
as presently vested will be abused. Of course, this power always has 
been and always will be liable to abuse even with the proposed 
amendment. 

It is to be regretted that the subject mattei of the proposed amend- 
ment lends itself so readily to emotional appeal. Accordingly, it is 
highly important that we take particular care to look at the record 
and reach a decision on the facts. 

Sincerely yours, 
EpmuNpb ©. Bretsuem, Dean. 


39843—53——2 
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2, AUSTIN V. CLIFFORD, INDIANA UNIVERSITY SCHOOL OF LAW 


~_ 


InpIANA University Scrioon or Law, 
Bloomington, Ind., July 8, 1953. 
Senator ALEXANDER WILEY, 
Chairman, Committee on Foreign Relations, 
United States Senate. Washington, pC. 

Dear Senator Witey: Prof. Bernard C. Gavit showed me your 
letter of July 2, 1953, to him and has allowed me to examine Senate 
Report No. 412 (June 15, 1953). I am presuming on your request 
for views of persons with legal backgrounds to express my own. 
It is clear that much thoughtful study has gone into the preparation 
of both Senator Butler’s report, and the statement of the minority 
views. In my opinion the minority view is sound, and I urge you to 
continue your op position to the so-called Bricker amendment. 

I can add little to the discussion in support of the minority view. 
In going through Senate Report No. 412, I found no re ‘ference to the 
V iews expressed in meetings of the American Society of International 
Law. On April 24, 1952, ‘Prof. Manley O. Hudson, of Harvard Uni- 
versity, formerly a Judge of the Permanent Court of International 
Justice, and then the preside nt of the American Society of Interna- 
tional Law, expressed his opposition to the principles embodied in 
the present version of the Bricker amendment in arguments which 
appear sound to me. His discussion may be found at pages 5 to 11 
inclusive of the Proceedings of the American Society of International 
Law at its 46th annual meeting (April 24-26, 1952). In particular, 
the difficulties encountered by Canada, where the legal situation is 
substantially what it would be in the United States if the Bricker 
amendment were adopted, should discourage the supporters of the 
proposed amendment. 


The weakest point in the arguments against the Bricker amend 
ment, is the statement that, as the Constitution of the United States 
now stands, a treaty which is in conflict with its provisions cannot be 
legally effective. If this is true, the argument is plausible that no harm | 


could be done by “putting this in writing” in the Constitution, and the 


more so in this case, where the present constitutional position is ad- 
mittedly based on dicta in Supreme Court decisions. 
But the balance of the proposed amendment is unsound, as destroy- | 
ing the independent authority of the President to enter into executive 
agreements, and requiring express approval by Congress before any 


treaty becomes effective internally. I trust that your opposition to 
the proposed amendment will result in its defeat. 
I am a lifelong Republican, so that my opinion on this proposal 
is not motivated by party politics. 
* * * x * * * 


Sincerely yours, 
Austin V. Crirrorp. 
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3. CLYDE EAGLETON, PROFESSOR OF INTERNATIONAL LAW, 
NEW YORK UNIVERSITY 


New York UNIVERSITY, 
GRADUATE SCHOOL OF ARTS AND SCIENCE, 
New York, N.Y., July 16, 1953. 
Senator ALEXANDER WILEY, 
Chairman, Committee on Foreign Relations, 
United States Senate, Washington, D. C. 

My Dear Senator Witey: Thank you for sending me the copy 
of the report of the Committee on the Judiciary on the constitutional 
amendment relative to treaties and executive agreements. I have 
read it with care, having also studied the problem for some years, and 
find myself in agreement with the views of the minority. 

These views are so clearly stated that it is unnecessary to repeat 
them in my own words; but I should like to point out one difficulty 
which has not been so widely observed, and then to state some more 
general views. The amendment, if adopted, would require interpre- 
tation of each agreement in order to determine whether it conflicts 
with the Constitution or whether Congress has the constitutional 
power to put it into effect through legislation. The Department of 
State would have to make a preliminary determination, before it 
negotiated the agreement, and would doubtless be discouraged from 
making many treaties; indeed, in its present mood of fear of Con- 
gress (or rather, of a few Congressmen), it would probably initiate 
few treaties. Assuming, however, that it did conclude a treaty, it 
would be known that this treaty could be declared of no force or effect 
by an American court at any time thereafter. Why, then, should 
another state wish to make a treaty with the United States? What 
would this amendment do to the sanctity of contracts, fundamental in 
any law or in any society ? 

It is, of course, true—though many Americans seem unaware of it— 
that the treaty once properly made is binding under international law, 
a rule which cannot be changed by the proposed amendment. 

This amendment does not forbid the conclusion of any agreement 
whatever; it merely says that the treaty, even though properly made, 
shall not be effective under certain conditions which cannot be surely 
known at the time of negotiation. It is one thing to forbid the accept- 
ance of a treaty which we regard as improper; it is a very different 
matter to announce to the world that we intend to refuse to carry 
out a ratified treaty which someone, at some later time, may hold to 
be contrary to our domestic law. This amendment would put the 
United States above international law, and above honorable respect for 
our obligations. 

There are many other reasons, of practicality and commonsense, 
which make the proposed amendment dangerous both to the United 
States and to the community of nations; they have been stated else- 
where. The difficulty the average citizen faces is due to his failure 
to recognize a difference between constitutional law and international 
law. He is accustomed to thinking of our laws as supreme, which 
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they are for internal purposes; but if he wishes gain or security 
through external relationships, he must think in terms of internat ional 
law or morality. The very purpose of many treaties Is to secure a 
change in the laws of another country for our benefit; they may 
equally expect from us a change in our laws. If, by constitutional 
amendment, we make it impossible to put into effect a treaty after 
it has been concluded, we deprive ourselves of bargaining power, and 
hamstring ourselves in the conduct of our international relations. It 
seems to me to be cuttir gz off our face (treatymaking power) to spite 
our nose (one particular treaty). Because of one treaty, the Cove 
nant of Human Rights, which will not be ratified by us (and probably 
by no other nation), we would endanger our whole future. The 
President and two-thirds of the Senate constitute as ample protection 
as could be desired against abuse of the treatymaking power: the 
Senate is indeed known over the world as the anxious guardian of the 
Nation against such abuse. 

Behind this effort lies a much greater concern. It indicates a fear- 
ful distrust which leads to a desire to nail things down by more laws 
and more bureaucracy. More and more our freedom of action is being 
limited by rigid rules, which must necessarily be integrated by some 
subordinate officials. This, it seems to me, moves away from democracy. 

{f this statement is of any value to you, please make use of it as you 
wish. 

Sincerely yours, 
Crype EaGieron, 
Professor of International Law. 





{1 JEFFERSON B. FORDHAM, DEAN, UNIVERSITY OF PENNSYLVANIA 
LAW SCHOOL 


Universiry oF PENNSYLVANIA, 
Tur Law Scnuoor, 
Philade Iphia, June 30,1953. 
Hon. Arexanper WILry, 
Chairman, United Ntates Nenate. 
Committee on Foreiqn Relations. 
Washington. D. C’. 

Drar Senator WILry: ‘ T welcome the opportunity to express 
fo you my wholehearted opposition to treaty power limitation and 
especially to Senate Joint Resolution:1. 

I shall not burden you with a detailed presentation of my views on 
this subject. There have been very able analyses of the Bricker and 
related proposals which render a full statement unnecessary. per 
sonally find great merit in the report of the section of international 
and comparative law, which was presented by Judge John J. Parker 
to the house of delegates of the American Bar Association at its Feb 
ruary 1953 meeting: in the joint report of the committee on Federal 
legislation and the committee on international law of the Association 
of the Bar of the City of New York on Senate Joint Resolution 1 
which report was submitted March 12, 1953: and in the article by 
former Solicitor General Philip Perlman, 


which appeared in the 
Columbia Law Review for November 1952. | 


I concur in the principal 
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points developed by the minority of the Judiciary Committee with 
reference to Senate Joint Resolution 1. 

1. In my opinion, those who propose that we change the Constitu- 
tion to limit the treaty power have completely failed to make a case, 
and, of course, the burden rests with them. ‘The suggestion that the 
treaty power might be used to override the Bill of Rights or othe 
parts of the Constitution is simply loose talk without legal support. 

2. As pointed out by the minority of the Judiciary Committee, 
Senate Joint Resolution 1 is much more objectionable than the orig 
inal version. Section Z of the conimilttee draft would delit ere ately 
limit our national sovereignty insofar as international relations at 
concerned. I have been a student of government and public affairs 


during all my adult years, and it is my considered opinion that this 


section 2 


is as bad a propos: il as has emanated from a congressional 
committee in our time. I believe that the real « Xp Nanation for it Is a 
combination of unreasoning fear and lack of faith in and understand 
ing of our basic political system as we have known it all these years 
It would be fantastic for this great Nation deliberately to limit its 
owh sovereignty through constitutional unendment for fear that the 
President and the Senate might SO abuse the treaty power as to flo it 
the Constitution and jeopardize our national and individual interests. 

The effect of this type ot proposal upon our ca abroad is 
bound to be se riously damaging to our world prestige. In fact, I could 
understand why we might be looked upon with sentiments hardly akin 
to respect were we to adopt it. Philosophically, it is a retreat to isola 
tion, or, at best, to a timid type of participation in international 
iffairs, at a time when the security of western civilization hangs in 
the balance and bespeaks maximum strength and freedom for forth 
ra action. 

The propone nts of the proposal do not appear to recognize at all 
an sree important distinction between the Feder; il character of 
the United States in internal matters and our essential national uni 
tary character in the realm of external relations. It was never 
intended under the Constitution that we conduct our external rela 
tions subject to the limitations governing our Federal plan with 
respect to domestic affairs. This was clearly understood by those who 
framed the Constitution. Now that many of the problems of govern 
ment and of law so clearly transcend national pou it Is more 
import: int than ever before that we be able to act as a decisive sovereign 
national unit in meeting the challenge of our inal 

5. I agree with the minority of the committee that the proposal] 
would seriously disturb the constitutional division of powers in ou! 
Federal Government. It would involve a disastrous shift of authority 
in matters of foreign affairs from the Executive to the peer 
branch. Recent investigating committee activities in Washingt: 
give one no reason to expect other than that such a shift of power 
would have a crippling effect upon our Government in the conduct of 
foreign relations. 

6. IT am a member of the house of delegates of the American Bar 
Association. As you are doubtless aware, the house of delegates is 
committed to support of treaty-power limitation, and the American 
Bar Association committee on peace and law through the United 
Nations, which is headed by Mr. Alfred | Schweppe of the Seattle 
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bar, has been working vigorously to achieve treaty-power limitation. 
What I want to drive home at the moment is that individual opposi- 
tion within the American Bar Association, such as mine, is substantial. 

It is my fervent hope that the house of delegates can be made to see 
the light and be persuaded to reverse its ill-conceived support. of 
treaty-power limitation. 

> + * * * * * 

[I commend you warmly for the statesmanlike position you have 
taken on treaty-power limitation, and I sincerely believe that your 
point of view will prevail. 

Sincerely, 
Jerrerson B. Forpnam, Dean. 


5. RAY FORRESTER, DEAN, COLLEGE OF LAW, TULANE UNIVERSITY 


Tutane UNIversiry, 
New Orleans, June 29. 1953. 
Hon. ALEXANDER WILEY, 
United States Senate, Washington, D.C. 

Dear SENATOR Wicey: It is my opinion that the Constitution should 
be amended only in cases of obvious need. The burden of proof should 
be on the proposer of any change. It would certainly be inadvisable 
to modify the Constitution each time we have some temporary fear 
concerning the exercise of an established constitutional power, whether 
it be in the executive, legislative, or judicial branch of the Government. 
Power in Government must reside somewhere and, wherever it re- 
sides, it may be abused at times. 

On its merits, I do not believe that the proponents of the suggested 
amendment have convincingly demonstrated the need for this change 
in our basic structure of government. The existing system has worked 
relatively well over a long period of time and I doubt the wisdom of 
changing it, particularly at a time when the power has shifted to our 
careful and conservative Republican friends. 

Yours very truly, 
Ray Forrester, Dean. 


6. PAUL A. FREUND, PROFESSOR OF CONSTITUTIONAL LAW, HARVARD 
UNIVERSITY 


Law Scuoort or Harvarp UNIVERSITY, 
Cambridge 38, Mass., August 19, 1953. 
Hon. ALEXANDER WILEY, 
United States Senate, Washington, D.C. 

Drar Senator Witry: Your letter of July 2, inviting a statement 
of my views on Senate Joint Resolution 1, 83d C ongress, Was received 
and acknowledged for me while I was tr: aveling abroad. I must ask 
your indulgence for the delay, occasioned by my absence from the 
country, in complying with your request. 

I should like to comment briefly on each of the substantive sections 
of the resolution and then make some general observations. 
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Section 1 of the resolution, which would become a constitutional 
amendment if proposed and ratified, provides: 

A provision of a treaty which conflicts with this Constitution shall not be of 
any force or effect. 

This provision is, in my judgment, either meaningless or dangerous. 
It is meaningless if it has reference to a conflict with those provisions 
of the Constitution that set up guaranties applic ‘able to all branches 
of the Federal Government. The Supreme Court has stated repeat- 
edly that a treaty could not abrogate rights specifically guaranteed by 
the Constitution or change the fundamental character of our Govern- 
ment. Would anyone suppose, for example, that a treaty could 
validly authorize an established church in the United States? Al- 
though the Supreme Court has never found occasion to strike down 
a treaty as unconstitutional, the Court has been at pains to consider 
objections to treaties based on asserted conflict with fundamental con- 
stitutional guaranties. Thus recently in l/nited States v. Pink (315 
U.S. 203 ( 1942) ), the Court dealt with the so-called Litvinov assign- 
ment (strictly speaking an executive agreement rather than a treaty) 
under which the United States took an assignment of claims of the 
Soviet Union against American nationals. The issue was whether the 
assignment could embrace claims of the Soviet Union, based on its 
nationalization decrees, to deposits of funds in New York theretofore 
made by a Russian insurance company, where American creditors 
had been fully paid. The Court considered on the merits the conten- 
tion that the due-process clause of the fifth amendment precluded the 
United States from securing for itself and its nationals priority over 
other creditors. The contention was rejected. One may agree or dis- 
agree with the constitutional doctrine applied, but neither the ap- 
proach nor the result would be altered by the adoption of section 1 
of the resolution. 

If section 1 is to be given a meaning other than that of merely re- 
stating existing law and practice it would presumably be read to 
redefine the boundaries between Federal and State authority pursuant 
to the treaty power. ‘This possible construction leads to a considera- 
tion of section 2 of the resolution. 

Section 2 provides: 

A treaty shall become effective as internal law in the United States only 
through legislation which would be valid in the absence of treaty. 

The first change which would be wrought by this section is the 
requirement that in every instance legislation would be required to 

carry out a treaty as part of our internal law. This change would 
deprive us of the flexibility which is now possible in ¢ hoosing to make 
a treaty self-executing or dependent on legislation. This choice can 
be made either by the vei ‘nt in negotiating the treaty or by the 
Senate in qualifying its ratification. When it is also remembered that 
a two-thirds vote of the Senate is required to ratify a treaty and that 
in every event where appropriations are needed an act of Congress 
must be obtained, no good reason appears for the cumbersome and 
inflexible procedure imposed by section 2. In any case, under our 
present and historic practice, an act of Congress can mmaaie a treaty 
as law within the United States. With all of these safeguards at 
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hand, the proposed change appears to constitute not so mt ich a neces 
sary protection as an encumbrance which woul | preclude the expedi 
tion that is requisite on many occ asiOns. 

The second change wrought by section 2 is the requirement that 
the legislation carrying out a treaty internally must be valid inde 
pendently of the treaty. This is a proposal which As doubtless 
prompted by apprehension rather than actuality. As is often true 
of remedies for grievances which are not clearly identified, the result 
may be quite une xpected and self-defeating. Whether we welcome 
the trend or deplore it, the fact is that today there is a wide area of 
authority in the National Government over the fields of trade, com 
merece, and the national economy in general, as well as in the field of 
civil rights under the e) foreement ection of the 14th amendment. 
If section 2 were adopted, there would thus be no fundamental protec 
tion to the States under the treaty power and instead there might be 
further encroachment on State powers in marginal cases as a matter 
of general constitutional doctrine. This pos ibility exists because a 
statute pursuant to a reed would enjoy the usual presumption of 
constitutionality, and if it were to be upheld under the standards of 
section 2 of the aces ps e decision would carry with it as a neces 
Sar corollary the propos! tion that Congress has legish: ative powel 
over the subject matter independently of treaty. There are, to be sure, 
certain fields where Congress does not presently have “independent 
power but is enabled to legislate pursuant to treaty, e. g., the owner 
ship and inheritance of property, or the carrying on of a business. 
by aliens. While Congress may require the registration of aliens as 
an incident of its power over immigration, naturalization, and na 
tional defense, it is extremely doubtful that this independent power 
would extend to matters of ownership, inheritance, local business, and 
the like. It is in precisely these fie lds that the treaty power has been 
traditionally valuable in enabling us to reach reciprocal agreements 
with other countries. If section 2 of the resolution were adopted it 
would become necessary to seek legislation in every State to carry out 
international agreements thus reached, and our negotiating position 
with respect to foreign nations would be correspondingly si Manat 

In short, section 2, 1n its final clause, would be like ly either to have 
no effect or an accelerating effect on those centralizing trends which 
the sponsors of the resolution deplore, while it would undermine our 
effective treatvmaking power in fields which have been noncontro 
versial and of the highest value to our national interests. 

section 5 provides: 

Congress shall have power to regulate all executive and other agreements 
with any foreign power or international organization. All such agreements 
shall be subject to the limitations imposed on treaties by this article. 

The first sentence contains certain ambiguities. It is not clear 
whether the power of Congress is intended to describe the ordinary 
lawmaking power or to exclude the President from any participation 
in the action of Congress. Nor is it clear whether the power to 

“regulate” includes only the power to authorize and limit in ae 
or extends to a control over agreements which are already in force. 
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(s has already been stated, Congress now possesses power to super- 
sede treaties or executive agreements as internal law; but section 3 
does not confine congressional power to domestic consequences. 
Again, the resolution would impose a rigid pattern on international 
undertakings without regard to their individual character. Execu 
tive agreements made by the President as Commander in Chief fre- 
quently involve negotiations of the most delicate and unanticipated 
kind ; to require th: at these : agreements conform to prior authorization 
and to subject them to congressional control] in their international 
uspects would gravely weaken the authority of the President in dis 
charging the responsibilities which the Constitution has placed upon 
him. Other kinds of agreements, such as those relating to trade and 
tariffs, can be effectively regulated by advance delegation of authority 
and indeed this has been the practice. No constitutional amendment 
is needed to enable Congress to provide guidance in those fields which 
are not peculiarly within the responsibility of the President. 

The second sentence of section 3 raises all the problems with 
respect to executive agreements that have been observed in connection 
with treaties under section 2. 

In proposing constitutional amendments, no less than in advancing 
new ae a useful maxim is that there should be a specific 
pill (or bill) for a specific ill. Because a constitutional amendment 
is amuch more fundamental and enduring mandate than simple legis- 
lation, it is all the more important to avoid general nostrums. It is 
difficult to avoid the conclusion that those who sponsor the resolu 
tion are aiming at vaguely identified maladies. The serious danger 
is that the resolution will produce what the physicians call deleterious 
side effects. The resolution would weaken our bargaining position in 
international negotiations, would jeopardize our ability to make 
effective agreements of a traditional and useful nature, and might 
give impetus to the expansion of constitutional doctrine sustaining 
the power of Congress to legislate in marginal areas independently 
of treaty obligations. 

At the present time we possess important safeguards in the treaty 
making process: The requirement of a two-thirds vote in the Senate, 
the power of the Senate to qualify its ratification, and the power of 
Congress to implement a treaty where necessary and in any case to 
supersede it in its effect as internal law. The power of Congress 
likewise exists with respect to executive agreements. 

If we have not wisely or adequately utilized these resources of self- 
government, let us learn and profit from our experience. If we have 
made mistakes, let them be pointed out concretely, recognizing that 
the fault, if there be one, is in ourselves, not in our Constitution. If 
we want to rebuke ourselves for not adequately employing the safe- 
guards at hand, let us not in our self-flagellation strike about us and 
cripple ourselves and our successors. 

With all good wishes, 

Sincerely yours, 
Paut A. Frevnp. 


39843— 53——-3 
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7. A. L. GAUSEWITZ, DEAN, COLLEGE OF LAW, UNIVERSITY OF NEW 
MEXICO 


Tue University or New Mextco, 
Cou.EGe or Law, 
Albuquerque, October 19, 1953. 
Hon. ALEXANDER WILEY, 
Senate Offic e Buik ling, 
Washington, D.C. 


Dear SENATOR: * * * 


[ feel that the American bar section on international and compara- 
tive law are right. I heard the debate in the house of delegates at St. 
Louis and again at San Francisco. I mention these things not at all to 
indicate that I consider myself an expert, but to let you know that I 
have had this in mind for many years and have tried to keep myself 
informed. 

* * * 
Yours sincerely, 
A. L. GavsEewrrz. 


8. ERWIN N. GRISWOLD. DEAN, LAW SCHOOL OF HARVARD 
UNIVERSITY 


Law Scuoor or Harvarp UNIversrry, 
Cambridge, Mass., June 30, 1953 
Hon. ALEXANDER WILEY, 
Chairman. Committee on Fore ign Relations. 
United States Senate. Wash ington, D.C. 

Drar SEANATOR WiLeEy: * * *, 

It is my own view that the Congress should not propose this amend- 
ment, and that, if proposed, it should not be ratified by the required 
number of State legislatures. I have given some attention, as a citi- 
zen, to this matter, and have come to the conclusion that the proposed 
umendment is not necessary, and that its adoption would unduly 
hamper the capacity of the United States to conduct its foreign rela- 
tions. This is a matter of very great importance at a time when full 
cooperation with our friends and against our enemies may be essential 
to national survival. 

There is not room in a letter to enter into a detailed discussion of 
the matter, but I may set down a summary of my views. Great re- 
liance is placed by the proponents of this measure on, the otherwise 
unimportant decision in Missouri v. Holland (252 U. S. 416). I find 
nothing in this decision which indicates that a grit may overcome 
the provisions of the Bill of Rights in the C onstitution, and I do not 
believe that the Supreme Court would so hold. I do not see any 
ground for believing that our basic rights are threatened by the system 
which has worked so well for the past 150 years. 

The proposed amendment seems to me to violate essential considera- 
tions drawn from the doctrine of separation of powers which has long 
proved its great value in our Government. I recognize that the sep- 
aration is not, and cannot be, absolute. Nevertheless. there are three 
basic functions in government, and our country has become great in 
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this tradition, subject to the checks and balances provided by the Con- 
stitution. It would hardly seem to require argument that the conduct 
of our foreign relations is essentially an executive function. I would 
venture the thought, that it is not feasible, as a practical matter, for 
Congress to conduct our foreign relations. Yet, that is in essence 
what would be the cons equence of adopting the proposed amendment. 

It is true that treaties may be of great importance to the United 
States, and may even affect its internal law. It is for this reason that 
concurrence by the Senate is required by the Constitution. This is 
obviously a strong safeguard against abuse of the Executive power, 
and in my judgment it will protect us for the foreseeable future, as it 
has in the past, against imprudent engagements by the President. 

Finally, the proposed amendment refers to executive agreements. 
Experience has shown that there are many matters in the conduct of 
foreign relations which need not be handled through treaties. Most 
of these are matters of detail, which do not merit the attention of Con- 
gress. But, in any event, any executive agreement (and any treaty, 
for that matter) may be repealed at far as its legal effect within the 
United States is concerned, at any time, by an act passed by both 
Houses of Congress in conformity with the Constitution. Such power 
has very rarely been utilized in the past. The fact that it exists, to- 
gether with the requirement of Senate concurrence in a treaty, seems 
to me to be adequate safeguard against any conceivable dangers in 
this area. To require general legislative action before a treaty or 
executive agreement can be made effective would, in my — 
create a dangerous obstacle in the exceedingly difficult task of carryi 
on the foreign relations of the United States. 

The genuine concern for the national welfare that prompts the spon- 
sors of the treaty amendment is entirely apparent. But I feel that it 
is a mistake to attempt to guard against the result of electing some 
future unwise President and unwise Senate by a constitutional limita- 
tion restricting their powers. The national safeguards against mis- 
takes in foreign policy should remain where they were placed in 1789. 
The faith of our fathers in this area may well serve us as a sound 
example. 

Very truly yours, 
Erwin N. Grisworp, Dean. 





9. HAROLD C. HAVIGHURST, DEAN, SCHOOL OF LAW, NORTHWESTERN 
UNIVERSITY 


NORTHWESTERN UNIVERSITY, 
Tue ScuHoou or Law, 
Chicago, Iil., July 2, 1953. 
Hon, ALEXANDER WILEY, 
Chairman, Committee on Foreign Relations, 
United States Senate, Washington, D.C. 

Dear Senator WitEr: I am strongly opposed to the adoption of 
the amendment which would place restrictions upon the treatymaking 
power. 

The Founding Fathers in their wisdom did not enumerate the areas 
in which the treaty power could be exercised as they did in the case 
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of the legislative power. They realized that a nation with a federal 
vovernment could not divide up the field of foreign relations between 
the National and State governments, that in its dealing with other 
nations this Nation must present a united front. ‘Today it seems to 
me that consideration is stronger than ever before. 

This amendment would turn its back upon all that the Founding 
Fathers and history have taught us. Whereas it is clearly necessary 
that what we say to the world be said with one strong voice, the amend- 
ment would require us to speak with a weaker and more uncertain 
voice. 

1am not impressed by the fears which the proponents of this amend- 
ment have mustered. I find it hard to believe that the Executive, 
supported by two-thirds of the Senate, will ever try to use the treaty 
power as a tool for extending Federal power, and even more difficulty 
in believing that if this might happen, we could not find ways of stop- 
ping that endeavor other than by a method which will hurt us in the 
conduct of our foreign relations. If civil rights should be threatened 
by the Executive through its power to conduct foreign relations, we 
now have both Congress and the Supreme Court as bulwarks of defense 
against that threat. 

I, therefore, agree wholeheartedly with the minority report of the 
Committee on the Judiciary. I very much hope that its wisdom will 
prevail and that the bill proposing the amendment will be defeated. 

Sincerely yours, 
Harovp C. Havicuurst. 





10. MARK DEW. HOWE, PROFESSOR OF LAW, HARVARD UNIVERSITY 


Law ScHoor oF Harvarp UNIversiry, 
Cambridge, Mass., July 10, 1958. 
Hon. ALEXANDER WILEY, 
Chairman, Senate Committee on Foreign Relations, 
United States Senate, Washington, D. C. 

My Dear Senator Wier: * * * 

With virtually no qualifications I heartily endorse the position taken 
by those who expressed the minority views on the committee. It 
would be superfluous for me to restate opinions which have been effec- 
tively developed and cogently stated in the minority report. What 
seems to me to be involved in this issue is not a problem of constitu- 
tional law; clearly the presently prevailing decisions in the Supreme 
Court of the United States give firm support to the position of the 
minority of the committee. The fear of the majority of the committee, 
in my judgment, is not that the Constitution of the United States will 
be misinterpreted by the judiciary but that the Constitution as it has 
been interpreted and enforced since 1789 will, without amendment, 
continue to be enforced. What the majority demand is not con- 
servatism but a radical departure from American tradition. Behind 
this demand lies, of course, the impulse to cut the Nation off from the 
world in which it exists. The proposed amendment is built on the 
naive hope that if we can set legal barriers against the community 
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around us that community will disappear and “sovereignty” will be 
come domesticated and house — n. Coupled with this radical alarm 
that traditional powers of the Nation will be exercised in their tradi 
tional fashion is the revolutionary dread that executive and judicial 
powers will continue to be used as they have been used throughout the 
course of American histery. In brief, what the proponents of con 
stitutional amendment are seeking is the ae of our con 
stitutional system. The motives behind the etfort are doubtless mixed, 
but essentially they are based in the fear that the world is too much 
with us and that the President and the Supreme Court are no longe 
to be trusted with those powers which they have always exercised 
dealing with the Nation's international relations. 

It goes without saying that I am ardently hopeful that the con 
servative position of the minority of the committee will ultimately 
prevail. 

Respectfully yours, 
Mark DeW. Howe, 
Profi SSOr of Law. 


11. SCHUYLER W. JACKSON, DEAN, LAW SCHOOL, WASHBURN 
UNIVERSITY 


WASHBURN UNIVERSITY oF TOPEKA, 
Tue Law ScuHoo., 
Topeka, Kans., September 4, 1953 
Hon. ALEXANDER WILEY, 
United States Senate O fice Building, 
Wash ington, D.¢ 

Dear SENATOR WILEY: * * * 

I wish to take this opportunity to commend you on your own stand 
upon the Bricker amendment. Certainly, it is the only rational stand 
if the matter is considered by a law yer. 

Thanking you again, I remain, 

Yours very sincerely, 
Scuuyier W. Jackson, Dean. 


12. C. W. LEAPHART, DEAN, SCHOOL OF LAW, MONTANA STATE 
{ NIV ERSITY 


Montana Stare UNIVERSITY. 
SCHOOL OF a 
Missoula. Oei tober 2 1953. 
Hlon. ALEXANDER WILEY, 
United States Senate, Washington, D.C. 

Dear Senator Witery: * * * I am sure that the vast majority of 
law professors who have interested themselves in constitutional law 
heartily endorse your stand. 

Sincerely yours, 


C. W. Leapruarr, Dean. 
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138. DOUGLAS B. MAGGS, PROFESSOR OF CONSTITUTIONAL LAW, 
DUKE UNIVERSITY 


Duke UNIVERSITY, 
ScuHoon or Law, 
Durham, N. C., July 13, 1953. 
fon. ALEXANDER WILEY, 
Chairman, C'omn tte 2 On Fore ign R. lations. 
Unite d States Senate, Washington, dD. ( 
My Dear Senator Witty: I strongly oppose adoption of the con- 
stitutional amendment proposed in Senate Joint Resolution 1. 
The Constitution’s present provisions about the conduct of foreign 
affairs have served us well since the framers drafted them. The dan- 
gers said to make the amendment desirable have been greatly exag- 


gerated and are largely imaginary. ‘The dangers which the amend- 
ment would create are very real. It would hobble our country in its 
relations with other nations, at a time when the continued existence 


of a free world can be assured only by effective American leadership. 

Possible abuse of power which our Constitution has always vested 
n the President is the only conceivable justification for the amend- 
ment. Existing safeguards make that possibility of abuse almost non- 
existent. In attempting to eliminate a purely theoretical danger, the 
smendment would create highly probable perils to our effectiveness i in 
combating communism. 

|. Sections 1 and 2 of the proposed amendment provide that a 
treaty (1) shall be void if it “conflicts” with the Constitution and 
(2) shall become effective as internal law only through legislation 

ch would be valid in the absence of treaty. 

\dvocates of the amendment urge that these provisions are needed 
to prevent treaties which would subvert the fundamental constitu- 
tional rights of citizens. But such a treaty could come into force only 
if the peop le had been so foolish as to elect a President who would 
negotiate it and then only in the hardly imaginable event that two- 
thirds of the Senators present would be willing to ratify it. More- 
over, the Supreme Court has made it perfectly clear that a treaty 

iolatn cy the puncantert il col nstitutional ri ehts of citizens woul | be 
nvalid. And finally a simp je act of Congress could repudiate and 
override, deprive of all effect within the United States, any and every 
tre ary. 

Unless it is phrased in self-executing terms, no treaty becomes 
effective as internal law. The Senate can always, by reservation, 
oe a treaty from being self-executing; if the Senate fails to do 
this, an act of Congress can always accomplish the same result. There 
is obv ould no need for the propose d amendment’s additional cumber- 
some requirements that “a treaty shall become e ‘fective as internal law 
in the U nited States only through legislation.’ 

The proposed amendment specifies that the legislation it would 
require to make a treaty effective as internal law must be legislation 


which would be valid in the absence of treaty. This requirement 
supplements the amendment’s other provision that a treaty shall be 
invalid if it conflicts with the Constitution. These provisions, so 


reasonable in appearance, ignore an essential distinction. The Su- 
preme Court has made it clear that no treaty is valid which violates 
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the fundamental constitutional rights of citizens. But, it has held, 
the framers of the Constitution wisely provided that nonfundamental 
governmental arrangements should be sub ject to change by tre aties 
dealing with matters appropriate for international negotiations. Thus, 
from 1789 on, it has been unquestioned that, for example, although 
State legislatures and not Congress ordinarily determine whether 
aliens may carry on local businesses and own or inherit property, 


treaties may deal with these matters and override local laws. The 
proposed amendment, by agra treaties which conflict Sie the 
Constitution and permitting tre aut les » become effective as j nternal 
law only by legislation valid in the absence of treaty unwisely and 
ates this distinction drawn by the framers, w ch has worked well 
since 1789 and is even more essential m the modern world than it was 


then. In foreign affairs we must be 1 nation, not 48 nations. 

2. Section 3 of the proposed amendment provides (1) that the 
President’s power to make executive or other agreements with any 
foreign power shall be subject to congressional regulation and, (2) 
that such agreements shall be subject to the limitations placed oi 
treaties by sections 1 and 2 

Our Constitution makes the President not only Commander in Chief 
of our Armed Forces but also our country’s sole representative in all 


dealings with foreign nations. The proposed amendment, although 
not frankly changing this, would open the door to CONST CRSA 
usurpation of Presidential power. Congress is no more fitted t 


conduct our foreign relations than it is to conduct a war—which it 
attempted to do with notable lack of success when Lincoln was P resi- 
dent. In the present world situation, radical change in the Consti- 
tution in the direction of weakening the Executive might well be 
disastrous. The inability of France, with its weak executive, to play 
its proper role in international affairs today is a convincing demon- 
stration of the wisdom of the framers of our Constitution. 
It is of course difficult to draw a line between matters which the 
President acting alone may deal with by Executive agreement and 
those which can be dealt with only by a treaty effective only upon 
ratification by two-thirds of the Senate. Unless many matters can 
be handled by the President alone, promptly and without concurrence 
by a Congress perhaps dominated by a party different from his, our 
international affairs could be stalemated. On the other hand it is 
conceivable that a President might abuse his power and attempt to act 
ulone in some matter which ought to be made the subject of a treaty. 
There are safeguards against such abuse of Presidential power. 
An Executive agreement, like a treaty, can be superseded, deprived of 
all effect within the United States, by a simple act of Congress. And 
with respect to effect outside the United States, the Supreme C ourts 
although there is no decision in point, would surely hold invalid a 
Presidential agreement attempting to give away American rights or 
property. Finally, and perhaps most important, as a political leader 
whose party will be held responsible by the vote rs for his actions, no 
President is likely to attempt to usurp the Senate’s right to partic ipate 
in the making of treaties with respect to any matter of fundamental 
importance. 
These safeguards are not absolute. A bare possibility of Presiden- 
tial abuse of | power in the making of Executive agreements remains. 








2() AMEND TREATY-MAKING PROVISIONS OF THE CONSTITUTION 


But it must be balanced against the possibility of congressional abuse 
of power which would be created by the proposed amendment and 
against the possibility that Congress might so limit the President in the 
conduct of our foreign affairs as to make it impossible for this country 
{o supply in international affairs the leadership which is essential 
if the attempt of Russian communism to dominate the world is to be 
frustrated. Iam convinced that, as between possibilities of Presiden- 
tial abuse of power and congressional abuse of power or stalemating 
of action in the field of foreign relations, the framers of the Con 
stitution made a wise choice. 
Sincerely yours, 


Dovatas B. Maaas. 


14. MAURICE H. MERRILL, PROFESSOR OF LAW, UNIVERSITY OF 
OKLAHOMA 


THe University 0F OKLAHOMA, 
CoLLeGcEe or Law, 
Norman, Okla., July 7, 1958. 
Hon. ALEXANDER WILEY, 
United Ntate g Ne nate . Washington D5. re. vy. 

Dear Senator Witry: * * * Tam quite willing to let my views be 
known concerning this proposal. In my opinion it would be detri- 
mental to the welfare and security of our Nation to enact this proposed 
amendment to the Constitution. 

I am substantially in accord with the minority views as set forth at 
pages 35-54, inclusive, of Senate Report 412, 83d Congress, 1st session. 
My own ideas have been expressed at some length in recent corre- 
spondence with our Oklahoma Senators, Hon. Robert S. Kerr and 
Hon. Mike Monroney. Both these gentlemen are college mates and 
valued friends of mine, and I am sure that they will have no objection 
to making this matter available to you. With this thought in mind, 
I enclose herewith a copy of my letter to Senator Monroney, which 
is identical with that sent to Senator Kerr. * * * 

There is not much more that I could add to the views expressed in 
these letters. I must say that I am astounded and horrified at the 
view expressed by the witness, George A. Finch, Sr., as cited at page 38 
of Senate Report 412, supra, to the effect that the adoption of the 
amendment is desired “to stop our own Baruch plan for atomic dis- 
armament.” My blood runs cold at the thought of my little grand- 
son’s destiny being subject in any way to the influence of people who 
think like that. 

Those who are so concerned with the fear that the treaty power may 
be used to give Congress a general authority to embark on programs 
of social reform regardless of States’ rights forget that there is no 
scintilla of authority for upholding, as a subject of international agree- 
ment, the relation between a government and its own citizens, where 
that relation does not impinge in some way upon interests of the other 
party to the treaty. 

If Senate Joint Resolution 1 is capable of the interpretation which 
its proponents put upon it, I am sure that its adoption would be dis- 
astrous to our country. Since able and intelligent men can argue on 
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behalf of such a construction, I see no reason for throwing overboard 
the provisions so carefully worked out by the Founding Fathers. The 
Nation has been well served under these provisions. No disaster has 
even remotely threatened us as the result of any treaty. None 
threatens now. Why, then, should we render our Government im- 
potent to cooperate with others in peaceful living, or for a common 
defense if peace cannot be preserved ? 
Sincerely yours, 
Maurice H. Merritt, 
Prof S8Or of Law. 
<nclosure. 
[Enclosure] 
JUNE 16, 1953. 
Hon. Mixes Monroney 
United States Senate, 
Washington 26, D.C. 

Dear Mrxe: The recent attempts which have come to my notice to 
whip up, by wide publication of extraordinary and hysterical charges, 
support for Senator Bricker’s re ma modify the Constitution 
in respect to the treatymaking power (S. J. Res. 1) prompt me to 
write you my sentiments concerning this sai sal. 

In my opinion, this proposal is contrary to the best interests of 
the United States, and should not be adopted. The reasons for this 
belief are as follows: 

1. It undertakes to reverse a decision which was taken in the Con- 
stitutional Convention of 1787, upon full consideration, and with 
full understanding of the issues involved (see Madison’s notes as 
printed in 69th Cong., Ist sess.. H. Doc. No. 398, pp. 603-607; 
685-690). 

It would restore the confusion and inefficiency in foreign rela- 
tions, arising from the necessity of state consent to the implementation 
of treaties with which it was the purpose of the Constitution to do 
away (see the remarks of Mr. Justice Iredell in Ware v. Hylton, 
3 Dall. 199, 1 L. Ed. 568 (1796) ), and of those grand old scholars, 
Mr. Justice Joseph Story in his commentaries on the Constitution 
(secs. 261-263) and Chancellor Kent, in his Commentaries (p. 285) 
where he says, in particular, “The history of Holland shows the 
danger and folly of placing too much limitation on the exercise of 
the treatymaking power.” 

3. The support for the amendment comes from the old isolationist 
and reactionary groups in this country, who are chiefly concerned 
in breaking down all efforts at international cooperation. A glance 
at any of their literature will confirm this, for they spend the major 
part of their time in conjuring up chimeras as to what homibae 
things the United Nations may put over on us in the form of treaties. 

4. The argument that essential American liberties or institutions 
may be abrogated by the treaty power is ridiculously absurd. In 
the first place, all the opinions of the Supreme Court of the United 
States which have passed on the subject limit the treaty power to 
matters which are legitimé itely of international concern, not extend- 
ing to purely domestic institutions and rights. Whenever anything 
does become of international concern, then certainly the United States 
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should be able to deal with it by treaty. In the second place, no one 
- as pointed to any place in our history where a domestic institution 

- fundamental right has been touched by the treaty power. To 
Imagine such an instance, one will have to assume that the Presi- 
dent, two-thirds of the Senate, and at least five justices of the Supreme 
Court all will be ready to violate their oaths of office and sacrifice 
our rights and liberties. If ever we get to that stage, nothing in 
or out of the Constitution can save us. So, why hamstring the effec. 
tiveness of our conduct of foreign relations by importing provisions 
caleulated to delay or to deter a needed action ¢ 

Any act driving "yond isolationism tends to separate us from 
our allies in the stand against Communist expansion and to foster 
the chance that we may have to stand alone against overwhelming 
odds. Is that in the country’s interest 4 

As to the unwisdom of bringing in all of Congress to the imple- 
mentation of treaties (see Alexander Hamilton in No. 64 of the Fed- 
eralist papers). 

The proponents of this amendment either distort or are unfa- 
miliar with American history. They argue that J/issouri v. Holland 
(252 U.S. 416, 64 L. Ed. 641, 40 S. Ct. 382 (1920) was an innovation 
and an encroachment on State rights under our constitutional system, 
and that, if it had been decided in the early years of our national life 
would have been immedi: itely overruled by a constitutional amend- 
ment just as Chisholm \ Georgia (2 Dall. 419, 1 L. Ed. 440 (1793) 
was overruled by the 11th ame ‘ndment. Actually, the record is all 
to the contrary. All that AMfissourt v. Holland did was to hold that 
it was legitimate exercise of the treaty power for Canada and the 
United States, having a common interest in preserving the birds which 
migrate over their territories, to agree by treaty to protect them, and 
that Congress had power under article 1, section 8, of the Consti- 
tution (giving it power “to make all con which shall be necessary 
and proper for carrying into execution * * * all other powers vested 
by this Constitution in the Government of the United States, or in 
any Department or officer thereof”) to pass a law for enforcement 
of the treaty. 

There was no more interference with States rights by Congress 
in passing the Migratory Bird Act than there would have been by 
the President and the Senate in putting the same provisions directly 
in the treaty. And that treaty provisions could set aside State law, 
even in areas in which Congress had no general legislative power, was 
decided expressly by the Supreme Court of the United States 3 times 
in the first 30 years under the Constitution. The cases are Ware v. 
Hylton (3 Dall 199, 11. Ed. 568 (1796) (State confiscation law super- 
eded by treaty of peace with Great Britain, as made effective and 
confirmed by art. VI of the Constitution) ) ; Hopkirk v. Bell (3 Cr. 
154, 2 L. Ed. 497 (1806 ) (State statute of limitations superseded by 
treaty) ); Chirac Chirac (2 Wheat. 259 (1817) (State law as to 
capac ity to hold salle superseded by treaty) ). Ware v. Hylton was 
decided only 3 years after Chisholm v. Georgia and just after the 
ratification of the 11th amendment. Every judge who wrote in the 
case expressly stated that treaties set aside conflicting State law. 
Judge Chase said: “The people of America have been pleased to de- 
clare that * ° laws of any of the States, contrary to a treaty, shall 
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be disregarded.” Judge Paterson said: “* * * the Congress (re- 
ferring to Congress as the treatymaking power under the Articles 
of Confederation ) could by treaty, repeal the act, and annul every- 
thing done under it.” Judge Iredell said: “I consider, therefore, 
that when this constitution was ratified, the case as to the treaty im 
question stood upon the same footing, as if every act constituting an 
impediment to a creditor’s recovery had been expressly repealed, and 
any further act passed, which the public obligation had before re 


quired, if a repe al alone would not have been suilicient.”. Judge Wil- 
son said; the treaty is suflicient to remove every impedi- 
ment oui on the law of Virginia.” Judge Cushing said: “But 


here is a treaty, the supreme law, which overrules all State laws upon 
the subject, to all intents and purposes; and that makes all the dif- 
ference.” With such pronouncements, if the framers of the Con- 
stitution, and the people of the country, had considered the doctrine 
set forth to be contrary to their intent, would not there have been 
immediately framed and submitted a correcting amendment, just as 
was done in the case of the 11th amendment? Obviously, the answer 
is “yes.” Yet no such resolution even was introduced. The reason 
is that the decision was in accordance with the intent and the expecta- 
tions of those who framed and ratified the Constitution. 

Note that 2 of the judges who framed these statements, William 
Paterson and James Wilson, were members of the Constitutional 
Convention and that similar decisions were made shortly before this 
date by 2 other judges who sat in the convention, Oliver Ellsworth, 
in Hamilton v. Katon (Fed. Cas. No. 5.980 (C. Ct. N. C. 1792) ) ; and 
George Wythe in Page v. Pendleton (Wythe, wll (Va. 1793)). Un- 
questionably the statement that M?ssour? v. Holland is an innovation 
which would have been repudiated by the generation which adopted 
the Constitution is a distortion of history. 

It is my sincere conviction that Senate Joint Resolution 1 should 
be defeated, and I hope that, upon thorough reflection, you will con 
cur in that view. 

With best regards and all good wishes, 

Sincerely yours, 
Maurice H. Merriny, 


Profe SS8Or of Law. 


15. CHARLES B. NUTTING, VICE CHANCELLOR, UNIVERSITY OF 
PITTSBURGH 


University or PrrrspureH, 
Pittsburgh, Pa., July 7, 1953. 
Hon. ALEXANDER WILEY, 
United States Senate, 
Committee on Foreign Relations, 
Wash ington, D.G, 

Drar Senator Wier: In response to your letter of July 2, 1953, 
regarding the so-called Bricker resolution, I am glad to give you my 
personal views although they should not be regarded as indicating the 
views of any institution or organization with which I am affiliated. 

In my opinion the adoption of the amendment proposed by the 
Bricker resolution would be most unfortunate. I do not believe that 
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the amendment is necessary from the standpoint of preventing a pro- 
vision of a treaty from superseding a constitutional restr iction placed 
on the Government. Although I believe there have been no cases 
in which a constitutional provision has been invalidated it seems to me 
clear in spite of language in Missouri vy. Holland that the Court would 
strike down a treaty provision violating any portion of the Constitu- 
tion. 

The provision that a treaty can be valid only if it involves a matter 
concerning Which Congress might legislate would seem to me to restrict 
the Government’s power to conduct foreign affairs. It seems cleat 
that there may be some attributes of sovereignty which must be exer- 
cised by the United States in foreign affairs even though they are not 
found as specifically delegated powers in the Federal Constitution. 
In any case, in view of the current international situation I feel that 
it would be improper further to restrict the power of the Executive in 
the field of international] relations. 

Basically I regard the proposed amendment as an expression of 
fear of executive power which is unjustified in view of the constitu- 
tional restraints presently imposed. It would seem to me that there is 
little if any likelihood of a treaty being negotiated by the President 
and ratified by the Senate which would seriously impair individual 
rights. Present restrictions impose sufficiently strong safeguards. 

Yours very truly, 
CHares B. Nurrine, 


Vice Chancellor. 


16. JOSEPH O'MEARA, DEAN, COLLEGE OF LAW, UNIVERSITY OF 
NOTRE DAME 


University or Norre Dame, 
Tue Co.Liece or Law, 
Notre Dame, Ind., October 20, 1938. 
Hon. ALEXANDER WILEY, 
Senate Office Building, Washington, D.C. 

DEAR SENATOR: * As my predecessor here is one of the more 
vigorous of the partisans of the amendment, I think you should know 
that Iam in« ‘omplete accord with your views on this subject. 

I think it a pity that the real issues involved in this controversy 
receive so little attention. Those who are working so hard for the 
adoption of the Bricker amendment, for the most part at any rate, 
are people who want to secede from the world. To accomplish this 
they propose, in effect, to overrule the supremacy clause and transfer 
the conduct of foreign affairs to Congress. This is really what the 
Bricker amendment is about. Talk about saving the Bill of Rights 
is just so much campaign oratory. . 

Our law review, the Notre Dame Lawyer, expects to publish two 
feature articles on the amendment, one by Senator Bricker himself 
and the other taking the opposing side. 

Sincerely, 


JosEPH O'Meara, Dean. 
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17. MAYNARD E. PIRSIG, DEAN, THE LAW SCHOOL, 
UNIVERSITY OF MINNESOTA 


UNiversiry of MINNESOTA, 
Tue Law Scuoot. 
Minneapolis. July 9. 1953 
Hon. ALEXANDER WILEY, 
Chairman, Committe on Foreign Relations nited St g 
Senate, Senate Office Building, Washinaton. ip CO 

Dear Senator Witty: In answer to your letter of Tis 24 concern 
ing my views on the Bricker amendment, may I state that I am opposed 
to its adoption. I regard it as a dangerous limitation upon the treaty 
making powers and procedure of our Government at a time when the 
critical international situation requires that the United States be able 
to act promptly, effectively and with responsibility, and without addi 
tional fetters than alve: ady exist. 

The present requirement that treaties be ratified by a two-thirds 
vote of the United States Senate provides the necessary safeguard 
against abuse of the treatymaking power. In the absence of clear and 
specific instances to the contrary, which thus far the proponents have 
not produced, i it seems to me to ‘be. unwise and di: nge oe to undertake 
such a radical change in the fundamental law of our country. 

I am t: iking the libe rt\ of se nding copies of this letter to Senators 
Edward J. Thye and Hubert Humphrey of our State. 


Very truly yours, 
Maynarp E. Prrsie, Dea 


18. F. D. G. RIBBLE, DEAN, DEPARTMENT OF LAW, 
UNIVERSITY OF VIRGINIA 
UNIVERSITY OF VIRGINIA. 
DEPARTMENT oF Law. 
Charlottesville. July 2. 195 
Senator ALEXANDER WILEY, 
United States Nenat . Committee on Fore 7qan Ri lations. Wash 
ington, D.C. 

Dear Senator Witry: * * *. Lamthoroughly opposed to the adop 
tion of the proposed constitutional amendment. My reasons for this 
can be briefly stated. 

Experience since the beginning of the Government certainly gives 
no indication of a wild or reckless use of the treaty power. To the 
contrary, it seems to have been appropriately and e ffectively handled. 
Accordingly, I find the alarm about what may be done unconvincing. 
This is particularly true since the constitutional provision requiring 
a Senate approval is an excellent safeguard. 

In addition, I would suppose the present law of our Constitution 
to be that a treaty conflicting with any provision of the Constitution 
is not valid. 

The requirement in section 2 of legislation doubtless refers to legis 
lation by Congress or by States in appropriate cases. It is clearly the 
law of the United States today that subsequent legislation by Congress 
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within its appropriate sphere of action takes precedence over a prior 
treaty. It seems to me this plus the requirement of approval by the 
Senate is adequate safeguard against distortion of internal law in the 
United States within the very broad realm of permissible congres- 
sional action. 

Accordingly, this requirement would serve no real purpose and 
would tremendously delay and handicap the tr eaty power. 

To the extent that State legislati On 1s required in certain cases a 
most difficult situation in foreign relations would be developed. Such 
legislation would be available in some States and not in others, result- 
ing in confusion. 

It seems to me that section 3 would have the effect of crippling the 
United States in its international relations at a time when the United 
States must be a leader in international affairs and as a leader must be 
able to act quickly if it is to act effective ly. Of course, executive and 
other agreements with foreign powers may deal with matters of great 
importance or matters of trivial detail. In the former group, I would 
suppose there might be included the Berlin airlift. In the latter group, 
there may be such matters as, for example, modificat ions of agreements 
with respect to fisheries incident to a temporary change in conditions. 
In either type it seems clear that the requirement of congressional 
regulation might seriously limit the effectiveness of national action, 
doing this in contravention of the constitutional plan for division of 
power between legislative and executive branches. 
Faithfully yours, 


F. D. G. Rissre. 





19. LINDSAY ROGERS, BURGESS PROFESSOR OF PUBLIC LAW, 
COLUMBIA UNIVERSITY 


CoLuMBIA UNIVERSITY IN THE Crry or New York, 
DerarTMENT OF Pusiic Law AND GovERNMENT, 
July 8, 1958. 
Hon. ALEXANDER WILEY, 
Chairman, Committee on Foreiqn Relations, 
United States Senate 4 Washington, D.C 
Drar Senator Witey: A year ago | expremed my views on the 
Bricker amendment enaetnde te’ wrote for The Reporter. I 
enclose a copy. Perhaps if your committee holds hearings—and I 
think it should—the article can go into the record. 
Here I need only say that— 
(1) I see no reason for any constitutional amendment in respect 
of the conduct of foreign relations; 
(2) The consequences of the Bricker proposal would be calamitous; 
and 
(3) Any Senator who votes for it shows a shocking lack of con- 
fidence in the wisdom of two-thirds of the body of which he is a 
Member. 
With high regard, I am, 
Yours faithfully, 
Linpsay Rogers. 
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20. OLIVER S. RUNDELL, DEAN, LAW SCHOOL, UNIVERSITY OF 
WISCONSIN 


Tue UnNIversiry or WIsconstn, 
Law Scnoou, 
M y lison. Ju é wl. 195 . 
Hon. ALEXANDER WILEY, 
United States Senate. Washington. D. C. 

Dear Senator Witty: [ think that Senate Joint Resolution 1 would. 
if put into effect, unnecessarily handicap the United States in its re 
lations with other nations and thereby affect adversely the interests 
of the American people. 

The reason I have for coming to this conclusion is that Senate 
Joint Resolution 1 proposes what seems to me to be an unwise shift 
of power from the executive to the legislative branch of the Govern 
ment. 

The effective representation of the United States in it foreign 
relations must come, I believe, thror oh the executive branch of the 
Government. Our Constitution provided for this representation, 
surrounding it with what have, in the past, proved adequate safe 
guards. So long as this continues to be true and until greater danger 
to our internal well-being from the present authority held by the 
executive department in foreign affairs has been shown than any I 
have yet seen, I think the risks inherent in Senate Joint Resolution 1 
ought not to be taken. 

Sincerely yours, 
Outver S. Runpett, 


Dean. 


21. KENNETH C. SEARS, PROFESSOR OF LAW, THE LAW SCHOOL, 
UNIVERSITY OF CHICAGO 


Tue UNtversiry or CHIcaco, 
Tue Law Scroor, 
Chicago, [ll., July 15, 1963. 
Hon. ALEXANDER WILEY, 
Chairman, Committ O/ Fo 7) ( R 
Senate O fice Building, W ashing mn, D.C. 

Dear Senator Witey: Your letter of June 24 to Dean Levi was 
handed to me for reply. 

Section 2 of article i] of the national Constitution provides that the 
President of the United States “shall have power, by and with the 
advice and consent of the Senate, to make treaties, provided two-thirds 
of the Senators present concur. here are two questions about this 
clause that I cannot definitely answer: (1) Whether those who 
adopted the Constitution intended to include every type of interna 
tional agreement, and (2) whether they intended every such agree 
ment to be limited by every express ana implied restriction im the 
Constitution upon exercise of governmental powers. If either inten- 
tion existed, it seems to me clear that the document is one thing and 
that the custom, practice, and court decisions are different. Such a 
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development appears to be more or less inevitable in the long run with 
a document as difficult to amend as is our national Constitution. 

It is amazing that the proponents of Senate Joint Resolution 1 
have built an argument that appeals to so many upon a weak founda- 
tion. There is no satisfactory proof that the practice under the 
treaty clause has worked to our detriment. The motivating force that 
produced the proposed amendment has been a fear of what may be 
done in the future. While no President is beyond error, even when 
advised by the Senate, it seems obvious that no amount of restrictions 
upon the making of international agreements is going to result in a 
method that is free from the risk of error. 

The case for the proponents is that an amendment is necessary to 
reverse some of the language in the Curtiss-Wright opinion and the 
decisions in the Holland, Belmont, and Pink cases. For me the deci- 
sions in all of these cases were in the national interest and should not 
be disapproved. 

Missouri v. Holland decided that the 10th amendment was not a 
limitation upon the national power to make a treaty that afforded a 
basis for the protection of migratory birds. The constitutional doc- 
trine concerning the division of powers between the Nation and the 
States is very difficult to apply. It should not be a limitation upon the 
treaty power. Such was the judgment of 7 of 9 Justices of the Su- 
preme Court as expressed by 1 of the most brilliant of our Justices 
in his most brilliant opinions. However, Mr. Justice Holmes in his 
opinion stated : 

We do not mean to imply that there are no qualifications as to the treaty 
making power; but they must be ascertained in a different way. * * * The 
treaty in question does not contravene any prohibitory words to be found in 
the Constitution. 

These words seem to mean that such vague limitations as separation 
of powers and the division of powers do not restrict the exercise of the 
treaty power; but that the treaty power is limited by prohibitory 
words, such, in general, as those found in the first eight amendments— 
the Bill of Rights. 

Since an effort is being made to agree upon a compromise amend 
ment, I venture to suggest the following as a substitute for Senate 
Joint Resolution 1: 

A provision of a treaty or legislation to make a treaty effective which con- 
fliets with any provision of the first eight amendments of this Constitution shall 
not be of any force or effect. 

Any agreement with a foreign power other than a treaty consented to by the 
Senate as specified in section 2 of article II, or other than an agreement made 
under a power conferred by the Congress, shall be reported to the Congress by 
the President as soon as practicable after its making; and such an agreement 
may be disapproved by the Congress by a majority of those voting on the question 
in each of the two Houses. 

If this would satisfy those who favor Senate Joint Resolution 1, I 
do not believe that the opponents should object to it. However, my 
preference would be to eliminate the due process clause of the fifth 
amendment because it is so uncertain in meaning and vet vast in its 
coverage. This suggested compromise is not offered as something 
that our national experience demands but as a solution that may quiet 
the fears of those who are fearful. : 
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Perhaps the most important objection to the proposed amendment 
is that it would become impossible, apparently, to effect an interna 
tional agreement whereby (1) a nonresident alien would obtain in 
the United ” ates the right to inherit the _——— of real property 


(Tauenstein Lynham; see Santovincenzo vy. Egan and Chirac Vv. 
Chirac) ; (2) pn ight of aliens to engage in some sor ts of professions. 
businesses, or trades (see Asakura v. Seattle); (3) freedom of an alien 


from discrimination in taxation (Vielsen v. i inson): (4) the mght 
to own, occupy, and till agricultural land (see 7’errace v. Thompson) : 

(5) the right to fish and hunt (see Patsone v. Pennsylvania) : and (6) 
the right ‘of an English subject to sue a dian for a debt (Ware v 
[Tylton). I suspect that these cases are only examples of many 
situations where treaties are useful to control what, aside 
from treaties, are beyond the granted powers of the United States. 
Serious questions exist whether under the proposed ame a the 
United States could make an effective international agreement con 
cerning the following: Control of opium poppies, migr ones fowls, 

apons, including atomic materials, and the disposal of property 

of Pm eri nationalized by foreign governments as in the Bel 
mont and Pink cases. If all of these activities can be controlled by 
our National Government under expanded interpretations of the war, 
commerce, and other powers, then what is the value of the proposed 
amendment? It certainly will make more difficult the procedure by 
which international agreements are made. 

Unless the compromise herein set forth is acceptable, I am strongly 
of the opinion that Senate Joint Resolution 1 should be defeated. 

This letter states only the views of its author. However, it is being 
circulated among the members of the law faculty and perhaps some of 
them will express their conclusions. 

Yours truly, 
Kennetu C. Sears. 


22. ARTHUR E. SUTHERLAND, PROFESSOR OF LAW, LAW SCHOOL, 
HARVARD UNIVERSITY 


Law Scnoon or Harvarn UNtversiry, 
Cambridae. Mass.. July 10. 1953. 
Senator ALEXANDER WILEY, 
Chairman, Committee on Foreign Relations, 
United States Senate. Washington, dD. ¢ 

Dear SENATOR Witey: * * * 

I am pleased to have an opportunity to express myself about the 
proposed constitutional amendment represented by Senate Joint Res 
olution 1 (83d Cong., 1st sess.). 

This amendment, in its present form, as in its preceding forms, 
seems to me unnecessary and unwise. It is unnecessary because it 
attempts to guard, by constitutional amendment, against disasters 
which I do not expect. And it is, so it seems to me, unwise because in 
an effort to avoid dangers which do not threaten us, it will subject 
us to rather serious disadvantages in the conduct of our national 
affairs at a time when our foreign relations are extraordinarily diffi 
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cult, and when we must be able to cooperate with our friends, and 
make common cause against our enemies. 

Article IT, section 2, and article VI of the Constitution are not the 
re sult of chance. They represent the considered judgment of the men 
who drafted and adopted the Constitution that foreign affairs are in 
the first instance the responsibility of the executive branch, and that 
the required concurrence of two-thirds of the Senate is a sufficient 
check upon the imprudent exercise of that = Over the years 
this system has worked well. It has often been criticized on the 
ground that it made treaties too hard rather than too easy to enact. 
Most of the present worry seems to stem from Missouri v. Holland 
(252 U.S. 416 (1920)), which has been so much Siam that I 
hardly need mention it. The thought seems to be that if the Presi- 
dent and two-thirds of the Senate can make a treaty which will shift 
from the States to the Federal Government power which was formerly 
in the States alone, the President, with the concurrence of the Senate, 
might make some other treaty which would restrict the constitutional 
freedoms of the citizen in the United States. This certainly has not 
happened yet. I see no signs of its happening in the future. I expect 
that a patriotic President and a vigilant Senate will continue to 
guarantee us against such events as they have in the past. I expect 
to see the Supreme Court declare ineffectual any treaty provision 
which might purport to impair the Bill of Rights. And, assuming 
all these safeguards are broken down, I expect to see the Congress 
take steps to change the internal law, as it did in Chae Chan Ping v. 
United States (180 U.S. 581 (1889) ). 

Another source of worry is, of course, the Presidential power to 
enter into executive agreements without consulting the Senate, which 
came to the publie’s attention in the Be/mont and Pink cases (301 
U.S. 324 (1937) and 315 U.S. 203 (1942)). Here I understand that 
the concern of the sponsors of Senate Joint Resolution 1 is the possi- 
bility that a President might commit the United States to an intem- 
perate and dangerous series of international agreements without the 
Senate’s having any chance to express itself. 

Government without risk, is, so far as T have been able to observe, 
impossible to achieve. Tt seems to me that the foreign affairs of a 
government the size of the United States cannot be run withont the 
use of many minor agreements made from time to time by the Execu- 
tive with foreign chiefs of state. The President’s sense of responsi- 
bility imposes a sufficient check upon intemperate use of this power, 
and the Congress, as in the case of treaties, can always have the last 
word on any domestic effect (Chae Chan Ping, above) 

This whole matter has been so thoroughly discussed by both the 
proponents and the opponents of the suggested amendment that a 
protraction of this letter is only repetitive. I spelled out at some 
length my reasons for opposing a previous version of Senate Joint 
Resolution 1 in an article called Restricting the Treaty Power, pub- 
lished in 65 Harvard Law Review in June 1952, of which I enclose 
a reprint. I do not consider it wise to limit the powers of the Execu- 
tive which were deliberately entrusted to that branch so many years 
ago. I do not expect to see a President make rash international 
commitments. If he does, I expect to see the Senate refuse to concur. 
Even if the Senate concurs, should the treaty turn out unfortunately, 
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I expect to see the Congress take appropriate legislative action. A 
similar congressional safeguard applies to executive agreements. The 


Supreme Court affords still further protection. I think that these 
safeguards are amply suflicient. I trust that the Congress will not 
propose the amendment in question. 
* * * * * - . 
Sincerely yours, 
Artuur E. Surnertanp. 


A. J. THOMAS, JR., ASSOCIATE PROFESSOR OF LAW, SOUTHERN 
METHODIST UNIVERSITY 


SouTHuEeRN Mernopist UNiversiry, 
SCHOOL OF Law, 
Dallas, Tex., July 9, 1953. 
Hon. ALEXANDER WILEY, 
Chairman. Committe éon Fore zqgn R. lations. 
United States Senate . Washington, > G. 

Dear Senator Wiiry: * * *. May I state at the outset that | 
am unalterably opposed to amending the treaty clause of our Con 
stitution. Amending the Constitution is a serious business and 
certainly should not be undertaken lightly or without good cause. 
When in the course of human events amendments to it appear to 
become necessary they cannot be clearly or wisely resolved within 
the contemporary setting of a few months or, perhaps, even a few 
years, for the Constitution is not an instrument solely for the 1950's, 
but must act as guiding light for many generations to come. Hence, 
to limit the consideration of the amendment to but one Senate com- 
mittee—particularly in view of its international implications 
appears to a person unschooled in a sacred reverence for mechanical 
rules of parliamentarianism as if certain congressional leaders prefer 
to believe no doubts can be cast upon their own infallibility and 
manifest a strange desire for haste on a matter which should only 
be decided after mature consideration based on exhaustive and 
intensive inquiry. 

The sole reason that I have been able to discover which has 
prompted the introduction of this amendment is fear—fear of an 
imagined peril—a fear which has permeated as a malicious fever 
throughout our whole body politic. In place of a prideful trust in 
our traditions, our governmental leaders appear bewitched by a 
mistrustful anxiety that our institutions will fall because of the 
influence of foreign ideologies. The effect of this growing distrust 
on our American faith in our Constitution is moving the Nation 
toward the abandonment of many of our traditional practices once 
considered basic. History has ample examples of the tragic results 
which occur when a nation takes hasty steps engendered by an 
atmosphere of fear and distrust. When our Nation seeks security 
by repression, we are taking long steps down the road which will 
lead to the stifling of our democratic heritage. 

From a legal point of view, I am naturally in accord with the 
minority opinion, and have nothing further to add to their legal 
urguments at this time. But I repeat, over and above these legal 
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arguments, I am still against all changes in our Constitution which 
are bred in an atmosphere of haste based on fear and mistrust. Our 
constitutional tradition is too glorious to be thrust aside and repressed 
by a handful of men who have far to go to attain the mental stature 
and attributes of statesmat ship of its authors. 

Sincerely VOurs, 





A. J. Tuomas, Jr., 
{ssor rate P) ofe 880} of Law. 


44. MARTIN TOLLEFSON, DEAN, THE LAW SCHOOL, DRAKE 
UNIVERSITY 


DRAKE UNIVERSITY. 
THe Law Scnoon, 
Des Moine 2. Towa, July 16. 195.3. 
nator ALEXANDER WILEY, 
Chairman, Committee on Foreiqn Relations. 
United States Senate. 


Ih ashinaton. )), ( 
Drar Senator WILEY: 


I am against any amendment on the subject. Those who drafted 
our Constitution seemed to realize that there might be occasions in 
foreign relations where the President needs much authority. Thus 


it was ordained that he and the Senate act under the authority of the 
Constitution. For 164 vears big things have been accomplished under 
our Constitution, and bigger problems are probably ahead. Person- 
ally, I have no stomach for restricting the powers of the President. 
(ireat responsibilities require oreat authority. We have had inter 
pretations of the Constitution for these many generations and I would 
hate to start from scratch, conside ring what is confronting us interna- 
tionally. On this score T have had 25 year’s experience as professo1 
of constitutional law and I have been at the front in both world wars. 
\lthough never a combat soldier I have seen sacrifices made by others. 
The President and the Senate need authority to build permanent 
peace, Which is as important as winning wars. 

I don’t think it is necessary to list reasons for my views. In the 
main [agree with the views of the minority of the Judiciary Commit 
tee. The statements of the majority are essentially without intellec 

ialcontent. Their views are not convincing. I have much confidence 
in the President and the Senate, and I would rather run the risk. 
if such there be, of them doing too much than to curb their necessary 
powers. The proposed amendment would accomplish about nothing. 
It would essentially provide that the Constitution not be violated. 

I agree with Senator Langer, page 95), Report No. 412 that “I 
have no desire to see a remedy effected which might prove worse than 
the ill sought to be cured.” 

Were the proposed amendment adopted I think it would be neces- 
sary to interpret it as being of little or no force. In addition, there 
is danger that it would leave the President and the Senate without 
necessary authority. 

From newspaper comments and Report No. 412, it appears that 
the President and all the Cabinet members who expressed themselves 
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oppose the amendment. They evidently realize that not being able 
to foresee the future they should not be shorn of powers. 

Senator Langer entertains the hope that some measure might be 
worked out, concurred in by the Chief Executive and members of his 
Cabinet and Congress. Despite his experiences, he is overly optimis- 
tic. Being like the Senator inclined toward optimism, however, | 
think the status quo on this subject will be maintained and that we 
can sail on with our ship of state under the Constitution as is. 

As Chief of the Legal Branch immediately after the Pearl Harbor 
catastrophe, and later as Director of the Prisoner of War Operations 
Division in the then War Department, I was at first concerned with 
the planning, establishing, and developing procedures for the intern- 
ment of enemy aliens and prisoners of war. Later I had the respon 
sibility of carrying out these policies. In this capacity I had deal 
ings with representatives of the Russian Government who claimed 
that we had some 5,000 Russian subjects among our enemy prisoners 
of war. At that time and ever since, I have been impressed with 
the thought that anyone who is to promote amicable relations with 
Russia on a large scale has to have the necessary power. Of all times 
it would now be most serious for the American people not to show 
confidence in their leaders, including the President and the Senate. 

Cordially, 
Martin Touierson, Dean. 


25. LEON H. WALLACE, DEAN, SCHOOL OF LAW, INDIANA UNIVERSITY 


INDIANA UNIVERSITY, 
Scuoon or Law, 
Bloominaton. Ind.. July 8.1953. 
Hon. ALexanper WILEy, 
United States Senate, 
Senate Office Building, 
Washington, D.C. 

Dear Senator Witey: * * * I have been disturbed by this pro- 
posal because I do not believe that its implications have been suffi- 
ciently explored either by its proponents or its opponents. Il believe 
that this is reflected in both the majority and minority reports of the 
Senate committee. 

I have followed carefully during the past several years the various 
articles appearing in the American Bar Association Journal and in 
the law reviews. It seems to me that there has been a good bit of 
hasty thinking on all sides. 

In the first place, it seems to me that there are several questions 
involved. First, there is the question of how far a treaty negotiated by 
the Federal Government can supersede State law. Second, can the 
terms of a treaty negotiated by the Federal Government supersede 
existing Federal law developed under one or more of the powers dele- 
gated to the Federal Government? And, third, there is the question 
concerning whether a treaty negotiated by the Federal Government 
could supersede some provision of the Constitution. 

There has been considerable confusion both in statement of princi- 
ple and of historical fact in the discussion of these three problems. 
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As an example I cite you to the column of Mr. Raymond Moley + 
pearing in this week’s issue of Newsweek (vol. xlii, No. 1, p. 84, July 
6, 1953). Mr. Moley observes: 

The mischief all started with some loose language from the usually careful 
Justice Holmes in a case in 1920. That case, Missouri v. Holland, had to do with 
a treaty dealing with migratory birds and an act of Congress carrying out the 
terms of the treaty which were in conflict with the authority of Missouri. 
Holmes, sweeping away the law of more than a century, declared the treaty to be 
supreme and, in fact, to have given to Congress a right it did not have before. 

It seems obvious that Mr. Moley is referring to the first problem 
which I have stated; that is, that the terms of the treaties entered into 
by the United States may supersede State law. Mr. Moley is quite mis- 
taken if he thinks this problem was first raised in 1920. He overlooks, 
for instance, the long line of treaties covering the succession to real 
property by aliens. These treaties between the Government of the 
United States and other sovereign governments started before the 
Constitution itself. ‘The first of these bilateral treaties was with 
France in 1778, followed by treaties with the Netherlands in 1782, 
Sweden in 1783, and Prussia in 1785. 

The delegates to the Constitutional Convention were aware of them 
and discussed them and it has long seemed to have been agreed that 
the rights given to citizens of the treatymaking powers had the effect 
of suspending the State law during the existence of the treaty. Dur- 
ing the 19th century many such treaties were entered into between 
the Government of the United States and the governments of other 
sovereign states, including a series in the first half of the 19th century 
with Latin American States. I believe the last of these treaties was 
made in 1951 with Israel and Denmark. While I have not explored 
this area thoroughly, I have been aware of it in connection with a 
study of our State statutes concerning the rights of aliens to continue 
to hold land. The best discussion of this about which I know is in a 
recent article by Hon. Willard L. Boyd, Jr., of the Minnesota bar, 
entitled “Treaties Governing the Succession to Real Property by 
Aliens,” which appears in 51 Michigan Law Review 1001-1020. As 
far as the first problem is concerned, the fact seems to have been recog- 
nized throughout our history that terms of treaties do supersede State 
substantive law. 

Concerning the second question, it has been held frequently through- 
out the last century that an act of Congress under one of the delegated 
powers granted to the Federal Government will supersede the powers 
of a prior treaty enacted under the treatymaking power. .The Fed- 
eral courts have so ruled-on numerous oceasions during the last 
century. 

As far as the third question is concerned, whether the terms of a 
treaty could supersede some basic right covered by the Federal Con- 
stitution, I do not believe that this specific question has been actually 
adjudicated. In view, however, of the answer which has been given 
to the second question, it seems to be reasonable that this question 
would be approached with the same caution courts have used when 
dealing with the second question. 

I am not at all sure that the proposed amendment sufficiently dis- 
tinguishes between the powers of the Federal Government in relation 
to the three questions which I have posed. It seems that the possi- 
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bility that the adoption of this proposed amendment would make the 
executive branch of the Government impotent in carrying out its 
duties in international affairs. And at the same time the proposed 
amendment goes a long way to make the legislative branch impotent 
in providing that a treaty shall become effective as internal law only 
through legislation which would be valid in the absence of treaties. 
This might reasonably have the effect of causing the judicial branch 
to reexamine its interpretation of the scope of the express powers con- 
ferred upon the Federal legislative branch and to find that those ex- 
press powers were broader than os y had been heretofore interpreted. 
For example, to return to the problem of the succession to real prop 
erty by aliens, we have seen that State law may be superseded | 

treaties under the treatymaking power. I have never heard it sug- 
gested that Congress could regul: ate the succession to real property 
within the States. However, it might be possible for the judicial 
branch to find that under its power to regulate foreign and domestic 
commerce Congress would have power to regulate the succession of 
real property to aliens. This is only an extension of the reasoning 
which upheld such legislation as the Fair Labor Standards Act. 

In no sense do I claim any expertness concerning the problem in 
volved and perhaps I have added to the confusion. However, from 
the little time which I hi ive been able to devote to it, I have become 
ine reasingly concerned that the p roblem has not had the ve ry care ful 
study that it should have by many of those who claim to know the most 
about it. I can only say that in my opinion the action proposed 
should not be taken without much more careful study than it has thus 
far had. 

Sincerely yours, 


Leon H. WALLACE. 


26. VERNON X. MILLER, DEAN, SCHOOL OF LAW, UNIVERSITY OF 
SAN FRANCISCO 


Dear Senator Witry: * [ am pleased to have this second 


chance to tell you that I endorse your position. I am doing what I 
can in my community to influence opinion in your favor. Last week 
I spoke before the Section on International Re lations of the Common- 
wealth Club of California, and I presented the case against the reso- 
lution. Although attendance at the meeting was not large, I think 
my comments were well received. Some of the lawyers in this area 
who think as I do are trying to organize for action. At least we shall 
be ready to talk on this subject at public meetings * * * 
Yours very truly, 
VeRNON X. MILer. 








B. THE KNOWLAND SUBSTITUTE 
I. Text 
AMENDMENT 


(IN THE NATURE OF A SUBSTITUTE) 


Inte _ to be proposed by Mr. Know.anp to the joint resolution 
(S.J. Res. 1) proposing an amendment to the Constitution of 
the U nited States relative to the making of treaties and executive 
agreements, viz: Strike out all after the resolving clause and in 
lieu thereof insert the following: 

SEcTION 1. A provision of a treaty or other international agreement 
which conflicts with the Constitution shall not be of any force or effect. 
The judicial power of the United States shall extend to all cases, in 
law or equity, in which it is claimed that the conflict descrided in this 
umendment is present. 

Src. 2. When the Senate consents to the ratification of a treaty the 
vote shall be determined by yeas and nays, and the names of the per- 
sons voting for and against shall be entered on the Journal of the 
Senate. 

Sec. 3. When the Senate so provides in its consent to ratification, 
a treaty shall become effective as internal law in the United States 
only re,” the enactment of appropriate legislation by the Congress. 

Src. 4. This article shall be inoperative unless it shall have been 
sated as an amendment to the Constitution by the legislatures of 
three-fourths of the several States within seven years from the date 
of its submission. 





II. Replies of Deans and Professors of Law 


1. ERIC C. BELLQUIST, ACTING CHAIRMAN, DEPARTMENT OF POLITI 
CAL SCIENCE, UNIVERSITY OF CALIFORNIA 


UNIverRSITY OF CALIFORNIA, 
DEPARTMENT OF PoLiITICAL SCIENCE, 
Berkele Y, Calif.. July 30. 1953. 
Hon. ALEXANDER WILEY, 
Unite d States Senate 9 Was h ington, DP, 


Dear Senator Witey: Thank you very muc ‘h for your letter of July 

5 and the enclosed copy of Senator Knowland’s substitute resolu- 
tion. As I have written to you before, I am strongly opposed to any 
amendment which would ch: ange our traditional treatym: aking power 
or hamper the President in his constitutional authority to conduct 
foreign affairs. Under the circumstances, I am glad to see that Senate 
Joint Resolution 1 is being shelved. 


90 


ob 
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With regard to the substitute, I am in complete agreement with your 
views as stated in the Senate on July 22 and 23, as I am with the edito 
rials from the Washington Post and the New York Times which you 
have read into the Record. While I can understand that the President 
must feel that those who honestly feared that treaties might override 
the Constitution were entitled to reassurance on this point, I regret 
that he deemed it necessary to give what in my opinion is an unneces- 
sary substitute, his “unqualified support.” The same, of course, apphie 5 
to the Secretary of State and the Attorney General. Certainly the 
Knowland substitute amendment meets all legitimate demands that 
have been made in this field of foreign relations. At the same time one 
must ask, Is such an amendment really necesary’ I do not believe 
that this is the case. 

As you have indicated, section I of Senator Knowland’s substitute 
is merely a restatement of constitutional law, as defined in the a 
tution itself and in the decisions of our courts. There would appea 
to be no sound reason for an amendment merely spelling out the a 
ready existing fact that no treaty can have effect which violates the 
Constitution. Section II of the substitute amendment would do some 
thing which is certainly desirable and all to the good. As you have 
queried, however, is it desirable and proper to write into the Constitu 
tion something which could be accomplished through a simple amend 
ment of the Rules of Senate? While I favor the intent and purpose 
of section IT, I think that this is something which the Senate should 
take care of by itself. Certainly we do not need to amend the Const 
tution to that effect. 

Section IIT is, of course, most serious. As you know far better than 
I, the Senate has long exercised the power to attach reservations to 
treaties. If the section means no more than it says, there is no need 
for it. If it does mean more, as you put it very well, then it raises 
most fundamental questions. 

Under the circumstances I believe that the Knowland substitute 
should be handled according to normal procedure; that is, it should be 
referred to committee, hearings should be held, and full debate should 
thoroughly ventilate the matter. As I understand it, the Congress will 
be in session for only a few days more, or a few weeks more at the most. 
This is not adequate time for the thorough consideration of so impor- 
tant a matter as an amendment to the Constitution of the United 
States. So far as I am concerned, therefore, I thoroughly support 
your opposition to any precipitate action on this question at this time. 
In view of the nature of the proposed amendment, moreover, I believe 
that you are completely j vustified in maintaining that the joint resolu- 
tion should not be taken up on the Senate floor without hearings first 
having been held in the Foreign Relations Committee. 

* * * . * * * 
Sincerely yours, 
Eric C. Betitquist. Acting Chairman. 
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2. EDMUND O. BELSHEIM, DEAN, COLLEGE OF LAW, UNIVERSITY OF 
NEBRASKA 


Tue Untiversiry or NEBRASKA, COLLEGE oF LAw, 
Lincoln. Nebr.. July 31, 1963. 
The Honorable ALEXANDER WILE 
United States Senate, Washington, D.C. 


Dear Senator Winery: In reply to your letter of July 25, 1953, 
asking my reaction to the substitute which Senator William Knowland 
has offered to Senate Joint Resolution 1, I refer you to my letter of 
July 8 stating my views as to the advisability of adopting Senate 
Joint —— | 

Very briefly, I do not believe that the faets clearly show the need 
for amending the present treaty provision. In the absence of such 
facts, it seems to me that it would be unwise to change the Consti- 
tution merely to allay the fear of some individuals that unless the 
exercise of the treaty power as prese ntly veatad 3 is made more difficult 
American freedom will somehow be bartered aw: 

Sincerely yours, 
EpauNp O. Betsnem, Dean. 


3. JEFFERSON B. FORDHAM, DEAN, THE LAW SCHOOL, UNIVERSITY 
OF PENNSYLVANIA 


Universiry or PENNSYLVANIA, 
Tre Law Scroon, 
Philad lphia, July 30, 1958. 
Hon. ALEXANDER WILEY, 
Committec on For lan R lat ions, Unite ad Ntates Se nate, 
Wash ington, Tes. 

Dear Senator Witey: * * * While the Knowland substitute is 
not open to the serious objections that apply to the Bricker proposal, 
I am strongly opposed to any compromise on this matter. I think 
the fact that Mr. Bricker has indicated his unwillingness to accept 
the compromise makes crystal clear what was already fairly ap- 
parent, namely, that the treaty power limitation proponents are not 
seeking simply to remove what is regarded as doubts as to the mean- 
ing of the treaty clause, as read with the supremacy clause, but are 
bent on making very important changes in our governmental system 
insofar as foreign relations are concerned. It seems to me that the 
essentially isolationist and retrogressive position of the Bricker group 
makes it unmistakably plain that the administration and the con- 
gressional leaders working with the administration are now in an 


excellent position to dismiss any further thought of compromise. I 
have already expressed this thought in a letter to Attorney General 
Brownell, whom I regard as a forceful figure in the administration. 


With more specific seferwons to the Knowland substitute, I have 
this to say: 

(1) Section 1 is supe rfluous for reasons which we opponents of 
treaty-power limitation have many times stated. This section is an 
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invitation to litigation. It is impossible to foresee the consequences 
in actual interpretation of a new clause of this character. 

(2) I consider it desirable that the Senate vote with respect to the 
ratification of a treaty be determined by yeas and nays. This, how- 
ever, can be provided for by Senate ak , as Senator Lehman has very 
constructively suggested. There is nothing to keep the Senate from 
taking this more responsible approach to action on treaties. 

(3) Section 3 is superfluous in substance since the Senate can at 
the present time insist, as a condition to ratification, that a treaty be 
not self-executing. I grant that the procedure under section 3 might 
be more expeditious. 

I think that the core of the matter is that the members of the 
Bricker group simply do not have a case and that the rest of us should 
run no risk of compromising prine iple | DY offering any Concessions 
whatever to them. 

* * * * . * * 


Sincerely, 
JEFFERSON B. Forpiam. 


1, RAY FORRESTER, DEAN, COLLEGE OF LAW, TULANE UNIVERSITY 


TULANE UNIVERSITY, 
COLLEGE OF LAW, 
New Orleans 18, August 5, 1983. 
Hon. ALEXANDER WILEY, 
Committee on Foreign Relations, 
United States Senate, Washington, D.C. 

DEAR SENATOR WILEY: * * 

I believe my general comments in my brief letter relating to the 
Bricker amendment apply to the Knowland substitute. 

I am not convinced that a constitutional amendment is necessary in 
this field whether it be the Bricker amendment or the Knowland 
substitute. 

I recognize that there are some dangers in leaving the treaty power 
in the President and the Senate under the present provisions of th 
Constitution. Howe ver, the se proposed ¢ hi wges — ine tle CL, shift 
some of the power to other agencies of Government, particularly the 
judicial and legislative agencies, and I am not sure that they could 
discharge the responsibility more soundly than it has been discharged 
in the past under the present system. 

The Knowland substitute appears to be a compromise designed to 
satisfy the proponents ot the Bricker amendment. This is not suf- 
ficient justification for the amendment of the Constitution, in m) 
judgment. 

With best wishes, I am 

Sincerely yours, 
Ray Forrester, Dean. 











40 AMEND TREATY-MAKING PROVISIONS OF THE CONSTITUTION 


5. ERWIN N. GRISWOLD, DEAN, LAW SCHOOL, HARVARD UNIVERSITY 


Law Scuoout or HArvarp UNIVERSITY, 
Cambridge 38, Mass., July 28, 1953. 
Hlon. ALEXANDER WILEY, 
Chairman, Committee on Fore ign Relations, 
Senate Office Building, Washington, D.C. 

Drar SENATOR WILEY: * * * 

There is no doubt in my mind that the Knowland substitute is 
a great improvement on the so-called Bricker amendment. It elimi- 
nates all of the really objectionable provisions of the latter. It would 
not seem to me that any fundamental harm would be done to our 
covernmental system if the Knowland substitute should be adopted, 
asa part of our Constitution. 

2. On the other hand, I doubt if it would do much good. The 
Knowland substitute restates existing law on each point, as I see it, 
except for the requirement that the vote on ratifying a treaty shall be 
by rolleall. That is probably useful, but I find myself wondering 
whether it is really worth putting into the Constitution. If this is a 
desirable practice, the Senate could make it effective by a simple change 
n its rules. 

3. I recognize the function of compromise, and the fact that it is 
often desirable to enter into a compromise about a disputed matter. 
In this particular case, however, I find myself doubting the desirability 
of compromise. My own thought is that the Bricker amendment is 
unfortunate and unwise. I would hope that it would be opposed 
squarely and directly, along the lines which have already been ad 
vanced by you and a number of your colleagues. The present con- 
stitutional arrangements with respect to treaties appear to me to be 
sound, and I hate to see them tinkered with, even with relatively 
mMnocuous provisions. As ] have indicated, the Knowland substitute 
is vastly superior to the Bricker amendment. I would hope, though, 
that neither would be adopted. 

Very truly yours, 
Erwin N. Griswoip, Dean. 


6. HAROLD C. HAVIGHURST, DEAN, SCHOOL OF LAW, NORTHWESTERN 
UNIVERSITY 


NORTHWESTERN UNIverstry Scrroon or Law. 
Ch 1cago,. Tri.. July 99. 1958. 
Hon. ALEXANDER WILEY, , 
Chairman, Committee on Foreiaqn Relations. 
United Ntates Senate ‘ Wash ington, Dt. 


Drar Senator Witry: I appreciate your sending me a copy of Sen- 
ntor Knowland’s substitute for the proposed amendment to the Con- 
stitution dealing with treaties. 

I have studied this with some care and I am of the opinion that it 
contains none of the objectionable features which seem to me to be 
present in the text reported by the Committee on the Judiciary. 

Senator Knowland’s substitute for the most part states what I con- 
ceive to be the present meaning of the Constitution. There seems to 
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be no objection to having the Senate provide when it consents to rati 
fication that a particular treaty is not to be self-executing. Section 2 
which relates to the procedure of the Senate in consenting to the rati 
fication of the treaty may meet some of the fears of those who made 
the original proposal. 

I am not convinced that any amendment is needed. But if the sub 
stitute should be the means of preventing the adoption of what I 
consider unfortunate provisions in the original proposal, I am in favor 
of it. 

With best regards. 

Sincerely yours, 
Haroun C. Havienursr. 


7. DOUGLAS B. MAGGS, DEAN, SCHOOL AW, DUKE UNIVERSITY 


Duke University, Scuoot or Law, 
Durham, N.C... July 31, 1958 
Hon. ALEXANDER WILEY, . 
Nenate Office Buildina. 
Washington, D¢ 

Dear Senator WILEY: 

Because I am about to start a vacation of some weeks, and because 
the Congress is about to adjourn, I shall delay writing you in detail 
about my views on the substitute. 

Very briefly, my views are: It would be better to adopt no amend 
ment dealing with the treaty power. If, = practical reasons, Senate 
Joint Resolution 1 can be defeated only by the adoption of Senator 
Knowland’s substitute, the substitute should be adopted. 

I think that the committee owes to you a great debt of gratitude for 
the good work you have done in working against the adoption of Sen 
ate Joint Resolution I. 

Very truly yours, 
; Doveias B. Mages 


8 MAURICE H. MERRILL, PROFESSOR OF LAW, UNIVERSITY 
OF OKLAHOMA 


True University oF OKLAHOMA, 
CouLuece or Law, 
Norman, Okla.. Auqust 1, 1953. 
Hon. ALEXANDER WILEY, 
United States Senate. 
Washington 25, D.C. 

Dear Senator Witry: * * *. The following comments are those 
which I would make to this proposal. 

Section 1 merely embodies what I understand presently to be the 
constitutional law of the United States. Certainly, if there are those 
who entertain doubts upon this score, there could be no objection to 
spelling out in det: ui what is there already. Of course, the term “cases, 
in law and equity,” is to be read in the sense of cases proper for the 
exercise of the judicial power, as in Muskrat v. U. S. (219 U.S. 346 
(1911)), and in other cases expounding the nature of the judicial 
power of the United States. 
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Section 2 expresses a safeguard in the procedure for the ratification 
of treaties which seems to me to be entirely proper. I should have 
thought that the Senate would have made such a provision as a matter 
of course in its own rules, but, if there is any disposition not to do so, 
I think it proper to place it in the Constitution. , 

Section 3 seems to me a happy resolution of the dispute concerning 
the propriety of making treaties effective as internal law. Without 
hamstringing the power to make treaties thus effective, it calls specifi- 
cally to the attention of the Senate its authority, by what is in effect 
. reservation, to prevent such effectiveness in cases where this may 
seem desirable. 

Particularly to be commended is the fact that this proposal drops 
the attempt to deprive the United States of the power to enter into 
treaties upon matters genuinely of international concern merely be- 
cause these matters, if they presented a domestic aspect only, would 
fall within the constitutional jurisdiction of the States rather than of 
the Nation. 

Sincerely yours, 
as Maurice H. Merriir, 
Re search Prof SSOr of Law. 


9. CHARLES B. NUTTING, VICE CHANCELLOR, UNIVERSITY 
OF PITTSBURGH 
University or PrrrsBuRGH, 
Pittsburgh Tee Pa.. July 98, 1952. 
Hon. ALEXANDER WILEY, 
Unite d States Si nate, 
Committee on Fore rgn Relations, 
Washington, dD. C. 

Dear Senator WitEY: * * *, Since the substitute does little more 
than declare what I understand to be the existing law it certainly 
would do no harm to adopt it. On the other hand, J am quite satisfied 
with the situation as it is and do not see the necessity for a constitu- 
tional amendment in this area. 

Yours very truly, 
CHARLES B. Nuttina, 
Vice Chancellor. 


10. MAYNARD E, PIRSIG, DEAN, THE LAW SCHOOL, UNIVERSITY OF 
MINNESOTA 


Universiry or MINNESOTA, 
Tue Law Scoot, 
Minneapolis 14, August 10, 1953. 
Hon. ALEXANDER WILEY, 
Senate Office Building, 
Washington, D. C. 

Dear Senator Witry: The Knowland amendment which you were 
kind enough to send me for my views is much to be preferred to the 
Bricker amendment. It meets the principal objections I had to the 
latter proposal as I stated them in my letter to you of July 9. 





AMEND TREATY-MAKING PROVISIONS OF THE CONSTITUTION 43 


I do, however, have substantial doubt as to section 1. It may well 
express no more than the existing law but its adoption might well raise 
difficult questions as to whether a change from the present meaning 
of the Constitution was intended, and, if so, what change. 

Section 3 would give a greater and desirable flexibility to the Senate 
in the ratification of treaties. : 

I still adhere, however, to the view previously expressed, that we 
have not had such demonstration of the inade ‘quacies of existing pro 
visions as to warrant a change, even as proposed by Senator Knowland. 

Very truly yours, 
Maynarp E. Pirsie, Dean. 


11. F. D. G. RIBBLE, DEAN, DEPARTMENT OF LAW, UNIVERSITY OF 
VIRGINIA 


UNIVERSITY OF VIRGINIA, 
Derar TMENT OF eM, 
Charlottesville, Auqust 12, 
Hon. ALEXANDER WILEY, 
United States Senate, 
Committee on Foreign Relations. 
Washington, D. Cd. 

Dear SENATOR: | appreciate very much your sending me the copy 
of what has become known as the Knowland substitute. 

My judgment of the substitute is that it is vastly preferable to the 
original. I do not believe it is necessary; yet, and this is out of my 
field, it may prove a convenient and effective means of heading off 
Senate Joint Resolution 1. 

Sincerely, 
IF. D. G. Risse. 


12. LINDSAY ROGERS, BURGESS PROFESSOR OF PUBLIC LAW, 
COLUMBIA UNIVERSITY 


CotumpBia UNiversiry in THE Crry or New York, 
DEPARTMENT OF Pusiic LAw AND GOVERNMENT, 
New York 24,N. Y., August 2, 1953. 
Senator ALEXANDER WILEY, 
Senate Office Building, 
Washington, dD. a. 

Dear SENATOR Witey: I see no reason why the Senate should give 
serious consideration to Senator Knowland’s substitute for Senate 
Joint Resolution 1. 

Section 1 simply states what the present law is. Hence it is not 
obectionable, but it is unnecessary. 

Section 2: I agree that the Senate should consent to the r: atification 
of a treaty by a yea-and-nay vote (and not as it did the other day by 
viva-voce, with only a handful of Senators present), but why a con- 
stitutional amendment? The Senate could accomplish the purpose by 
a change in its rules. 

Section 3: 1f the Senate has any doubts as to whether a treaty should 
become effective as internal law, it can refuse its consent to ratification. 
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John Hay once maintained that “There will always be 34 percent of 
the Senate on the blackguard side of every question that comes before 
them.” That was pretty extreme as of his day, and is not true now. 
But 34 percent of the Senate will, I am confident, withhold its consent 
to ratification if there is any real reason why a pending treaty should 
not become effective as internal law. 
With high regard, I am, 
Yours faithfully, 
Linpsay Rogers. 


18. OLIVER §. RUNDELL, DEAN EMERITUS, LAW SCHOOL, UNIVERSITY 
OF WISCONSIN 


Tre Untversiry or Wisconsin, 
Law ScHoo., 
Madison. July 98, 19523. 
Senator ALEXANDER WILEY, 
United States Senate Office Building, 
Washington, D.C. 

Dear Senaror Winey: * * *. In my letter of June 30 I said that 
I thought Senate Joint Resolution 1 proposed an unwise shift of power 
from the executive to the legislative branch of the Government. 

I think such a shift is much less pronounced in the Knowland sub- 
stitute. It is sufficiently less pronounced so that I do not see that its 
adoption would result in very seriously handicapping us in our for- 
eign relations. 

While, therefore, I do not see a great deal of harm as likely to flow 
from the Knowland substitute, neither do I see much good. It seems 
to be motivated by a distrust both of the Senate and of a possible 
occupant of the White House. A power we are willing to grant 
should be granted freely, not grudgingly. 

I might sum up my reaction to the substitute by saying that if it 
materially reduces the authority of the President and the Senate in 
the conduct of international affairs, it ought not to be adopted, and 
if it does not do this, it lacks the necessary significance to justify its 
adoption. 

Sincerely yours, 
Outver S. RuNDELL, 
Dean Emeritus. 





14. KENNETH C. SEARS, PROFESSOR OF LAW, THE LAW SCHOOL, 
UNIVERSITY OF CHICAGO 
Tue UNtverstry or CHicaaco, 
Tue Law Scuoon, 
Chicago, [ll., July 29, 1953. 


Hon. ALEXANDER WILEY, 
Washington, D. C. 


Drar Senator Witry: * * * At the present time I have discov- 
ered no objection to Senator Knowland’s substitute except the first 
sentence of section 1: “A provision of a treaty or other international 
agreement which conflicts with the Constitution shall not be of any 
force or effect.” 
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What does this sentence mean’ It seems to me that it would make 
it impossible to have an effective international agreement in the 6 
Instances mentioned on page 5 of my previous letter to you dated 
July 15,1953. In addition, I believe that there would be much doubt 
and confusion about many other agreements. Therefore, I believe 
that the quoted sentence would be very harmful. It should be elimi 
nated. Its presence, 1 fear, would be essentially a victory for Senator 
Bricker and his allies. 

Yours truly, 
Kenneti C. Sears 


15. ARTHUR E. SUTHERLAND, PROFESSOR OF LAW, LAW SCHOOL 
HARVARD UNIVERSITY 


Law Scuoont or Harvarp UNIVERSITY. 
Cambridae. Mass... July 30. 195 
Senator ALEXANDER WILEY. 
Onited States Senate. Washinaton. D. ¢ 

Drar SENATOR WILEY: * You are kind enough to ask my im 
pressions of the proposal. In the first place it is certainly less drastic 
than Senate Joint Resolution 1, and if I were obliged to choose one or 
the other, I should prefer Senator Knowland’s amendment 

IT am a little puzzled to know what the effect of section 1 Is. Its 
essence is that a treaty co flietiy Oo with the Constitution shall have no 
effect. but I suppose that one could aroue that this IS SO today: and 
that the Migratory Bird Treaty in the Holland case did not conflict 
with the Constitution, it merely gave effect to article VI. 


The effect of the second sentence of section 1 is also not quite clear 
tome. At the present f nder article III, section 2, the juclic v1 
power of the United States extends to all cases arising under the Con 
stitution, the laws of the United State d treaties made, or whiel 
shall be made unde rthe ra Chority, I mi nots ire how far the second 
clause of section l of the ew amel dment eXtehnas the present pro 
sions of article ITT. In veneral T have no reluctance to see the CO 


1] ] ] ‘i. % 


petence of the Federal courts broadly declared; but I do not quite see 
whether the second sentence of the new section 1 is intended to ex 
tend the effect of article III, or is intended to restate the present 
jurisdiction. 

Section v proy iding for a record of the vote on senatorial consent 
to a treaty seems to m f 
load up the Constitution with small regulatory matters. If a record 


e to be objectionable only in that it tends to 


vote is required on consent to a treaty, [am a little puzzled to see 
why it should hot be requ red On othe important actions of the 
Senate. 

Section 3 is ingenious, and in general relatively harmless, in my 
opinion. The reservation in a Senate consent will be notice to othe 
nations that the effect of the treaty will be limited, and, therefore, no 
one will be misled. 

On the whole I should prefer to see the treaty provisions of the 
Constitution stay as they are. We seem to be getting along quite 
satisfactorily with our treaty problems. We have thus far been 
adequately safeguarded by senatorial vigilance. However, if in the 
opinion of the Congress a treaty amendment is necessary, this com- 
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promise measure has certainly far fewer objectionable features than 
its predecessors, 
With my renewed thanks to you for your courtesy, I am 
Sincerely yours, 
oh Artuur E. SUTHERLAND. 


16. A. J. THOMAS, JR., ASSOCIATE PROFESSOR OF LAW, SCHOOL OF 
LAW, SOUTHERN METHODIST UNIVERSITY 


SouTHERN Metuopist UNIVERSITY, 
Scuoou or Law, 
Dallas, Tew., July 29, 1953. 


Hon. ALEXANDER WILEY, 
Chairman, Committee on Foreign Relations, 
United States Senate. Washington. D. C. 

Dear Senator WIitey: * * As I stated to you in my previous 
correspondence, I am very much opposed to any alteration of the 
Constitution on this topic at this time. And, although I am well 
aware of the fact that the Knowland substitute takes much of the 
objectionable angles from the Bricker resolution, yet I question its 
necessity. 

The provision that in voting on a treaty the Senate must be recorded 
on a rolleall is, of course, an excellent one. But as Senator Lehman 
recently pointed out, this can be accomplished by a new Senate rule 
to that effect. The other provisions seem to add little to the situation 
as it now exists. Amendment of the Constitution should not be car- 
ried out in the spirit of political expediency and compromise. 

Sincerely yours, 
A. J. Tuomas, Jr., 
Associate Profe SSOr of Law. 


17. MARTIN TOLLEFSON, DEAN, THE LAW SCHOOL, DRAKE 
UNIVERSITY 
Drake UNIVERSITY, 
Des Moines. Towa. July 29, 1953. 
Senator ALEXANDER WILEY, 
Chairman, Committee on Foreign Relations, 
United States Senate. Washington, D@€. 

Dear SENATOR WiLEY: * * *, 

Relative to Senator Knowland’s substitute for Senate Resolution 
1, I like the Constitution as is. However, many think otherwise. It 
seems that Senator Knowland’s substitute is far superior to Resolution 
1. The main defects in Resolution 1 are absent in the substitute. 
Also, there is considerable merit in the substitute not found in Reso- 
lution 1. Finally, the substitute should accomplish all the essential 
things aimed at in Resolution 1. 

To be more specific: First, the undesirable demotion of the Presi- 
dent which may be brought about by Resolution 1 is absent in the 
substitute. Thus, many who may go to bat against Resolution 1 may 
not feel the need of doing that against the substitute. 
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Second, there is merit in placing “a treaty” and “other interna- 
tional agreement” together in section 1 of the substitute. An objec- 
tive of Resolution 1 is that neither a treaty or other agreements con- 
flict with the Constitution. The first sentence of section 1 of the sub- 
stitute spells that out succinctly without digs, suspicions, or demotion 
of the President. 

Third, there is merit in inviting the judiciary to consider cases in- 
volving conflict in the matter. This may not require the judiciary to 
alter their adopted views on political questions, but it invites and 
encourages their help where much help may be needed. 

Fourth, there is also merit in having votes entered on the Senate 
Journal. This should guard against hasty action, particularly in 

cases which may seem re lative ‘ly unimportant but may be far reaching 
in effects. 

Fifth, section 3 of the substitute restricts the effectiveness of 
treaty as internal law only where the Senate so provides in giving its 
consent to ratification. This Nation has held its treaties in the highest 
regard as a part of the supreme law of the land. Section 3 permits 
continuance of this, whereas Resolution 1 would permit ratification 
of a treaty and subsequent emasculation. This would demote the 
President and Senate and promote the House. 

Thank you for your courtesy in requesting my views. 


Respectfully, 


Martin Touuerson, Dean. 


18. LEON WALLACE, DEAN, SCHOOL OF LAW, INDIANA UNIVERSITY 


INDIANA UNIVERSITY, 
Scnoor or Law, 
Bloomington, Ind., November 5, 1953. 
Hon. ALEXANDER WILEY, 
Chairman, Committee on Foreign Re lations. 
United States Senate, Washington, Be. 

Dear SENATOR WitEy: * * *. 

It appears that the Knowland substitute either restates what the 
Supreme Court has, without exception, said that the law has always 
been, or if it implies more than that, its meaning is obscure. 

The need for a strong power to make and enforce treaties was one 
of the most important considerations leading to the Constitutional 
Convention of 1787. It is said in Madison, Journal of the Federal 
Convention (Ed. E. H. Scott, Chicago: Scott, Foresman & Co. (1898) 
p. 47 ) : 

In certain cases the authority of the Confederacy was disregarded, as in viola- 
tion not only of the Treaty of Peace, but the treaties with France and Holland; 
which were complained of to Congress. In other cases the Federal authority 
was violated by treaties and war with Indians, as by Georgia. 

In the very first discussion of the main business of the Convention, 
Edmund Randolph stated as one of the defects of the Articles of 
Confederation the fact that Congress “could not cause infractions of 
treaties, or of the law of nations to be punished” (Madison, Journal, 
p. 60). Justice Story later, in Commentaries on the Constitution of 
the United States (Boston: Hilliard, Gray and Co.; Cambridge- 
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Brown, Shattuck and Co. (1833) vol. 1, p. 175) summed up the prob- 
lems of Congress under such an instrument as the Articles of Confed- 
eration thus: 

They may make and conclude treaties, but can only recommend the observance 
of them 

The whole history of the period is filled with accounts of diffic oe 
over tre elie: hote worthy al nong them were John Jay’ S perp rlexit 
in trying to work out the v: an ous proble ms with Spain. 

The action of the Constitutional Convention in stating that tre aties 
shall be the supreme law of the land, and that they shall be made by 
the President with the consent of two-thirds of the Senators present, 
was taken after full and numerous discussions and with careful con 


sideration (see Madison, Journal, pp. 60, 62, 68, 69, 71, 73, 161, 166, 
85, 186, 189, 190, 246, 364-865, 445-446, 454, 190, 163, 486, 502-508, 531, 
532,593, 596-598, 610, 655-656, 669, 680, 682-683, 686, 687, T09, 712, 733 


708,761). It was decided that it would ss aaketo antviaal this enormous 
power to the Senate, because that body would be compo ed of able and 
experienced meh, and the te re ‘side Nt. bel ne chosen by all the peop le, 
would represent the interests of the entire Nation, and check any tend 
enc) of Senators to consider local interests. It was decided that the 
executive power was best fitted to initiate treaties and conduct nego 
tiations, which call for singleness of purpose and flexibility of action. 

To say that the treatymaking power crept into the Constitution 
without its makers being aware of the importance of this provision, 
isto argue without reference to the facts. 

It has been stated that— 
some early patriots expressed fear, prior to the adoption of the first 10 amend- 
ments to the Constitution, that abusive exercise of the treaty power could result 
in the infringement of the liberties of the people (Rept. No. 412, 88d Cong., Ist 
sess., p. 3) 

A quotation from Patrick Henry is adduced in support of this state 
ment. That eloquent orator was indeed opposed to the arrangement 
for the treatymaking power. He was opposed, also, to the Constitu 
tion in part and in whole. Congress, he said, would have more than 
a tyrant’s powers. The President would use the Army to make him 

i. dictator. “The purse is gone: the sword is gone’”—and the very 

scales of justice are in danger. This plan “squints toward monarchy” 
“your president may easily become king. * * * IT would rathe Y 
infinitely have a king.” On the Constitution as a whole his verdict 
was: “I look on that paper as the most fatal plan that could possibly 
he conceived to enslave a free people” (Grigsby, Hugh Blair, The 
History of the Virginia Federal Convention of 1788; Collections of 
the Virginia Historical Society, New Series, (1890) vol. I, pp. Lo. 
116, 117, 118, 155, 158, ete.). 

Those who would look to Patrick Henry as their champion for pre- 
serving rights and liberties under the Federal Constitution have picked 
the wrong advocate. If we are now to amend the Constitution to allay 
the fears of Patrick Henry, we shall have to jack up the title and 
restore an old and dise redited vehicle underneath. 

Other attacks were made. They were made and they were met. 
The most famous discussions were those of Jay and Hamilton, in 
the Federalist Papers, Nos. 64 and 75. In the latter, we find a careful 
discussion of the proposal, made and abandoned in the Convention 
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(Madison, Journal, p. 680) by a vote of 1 to 10, that the House of 
Representatives should share in the treaty-making power. 


Accurate and comprehensive knowledge of foreign polities; a steady and 
systematic adherence to the same views; a nice and uniform sensibility to 
national character; decision, secrecy and dispatch, are incompatible with the 
genius of a body so variable and so numerous rhe very complication of the 
business, by introducing a necessity of the concurrence of so many different 


bodies, would of itself afford a solid objection (Ha ton, the Federalist, Ne 
75, at par. 6). 

There were Man other arguments. Here sa statement bv James 
Iredell, of North Carolina, in 1788 which might have been written 
yesterday : 


It seems to result unavoidably from the nature of the thing that when the 
constitutional right to make treaties is exercised, the treaties so made should 
be binding upon those who delegated authority for that purpose If it was 
not, what foreign power would trust us? And if this right was restricted by 
any such fine checks as Mr. Mason has in his imagination, but has not thought 
proper to disclose, a critical occasior ight arise, when for want of a little 
rational confidence in our own Government we might be obliged to submit to 
a master in an enemy (Ford, Paul L., Pamphlets on the Constitution of the 


United States, Brooklyn, N. Y. (1SSS8) Answer to Mason's Objections by Iredell) 


The idea, as promulgated by some of those at present seeking a 
constitutional amendment, that early treaties existed in some amor 
phous area where only the Nation, and not individuals, were affected 
hy them, is erroneous. Among the earliest cases decided by the 
Supreme Court were those of two type 

I. Cases under which individual deb tors were obliged to pay cred- 
itors in Great Britain for debts contracted before the Revolution, 
even though they had paid the amounts into their State treasuries 
under sequestration acts, because the treaty (the Peace Treaty of 
17 83) Says the ‘re shall be no legal 1 impedi iment to the payment of such 
debts and “the treaty is the supreme law of the land” (Ware v. Hilton, 
3 Dall. 199 (1796): Ho} kirk vy. Bell, 3 Cranch 454, 2 L. Ed. 497 
(1806) ). 

II. Cases where individual ownership of land was affected by 
treaties with other countries in regard to alien ownership. These 
include Chirac v. Chirac (2 Wheat. 259, 275, 4 L. Ed. 234 (1817)) 
These treaties include several pre-Constitution treaties: with France, 
1778; with the Netherlands, 1782; treaty with Sweden, 1783; treaty 
with Denmark, 1783; treaty with Prussia, 1785. Treaties were held 
to be the supreme law of the land and to supercede conflicting State 
laws (see Boyd, Willard L.. Treaties Governing the Succession to 
Real Property by Aliens, 51 Mich. L. Rey. 1001 (1953)). 

Neither of these types of treaties could be made under the so-called 
“which” clause of the proposed current amendment. 

The attempt to make it appear that the decision in Missouri vy 
Holland was a turning point, where earlier safeguards were aban- 
doned and new reasoning gave to treaties a monstrous power whic h 
they had not possessed before. is a distortion in whie h two op posing 
factions have joined. In his opinion in Missouri v. Holland, Justice 
Holmes cites the clear line of cases which extend back to the earliest 
days of the Supreme Court, and he specifically states that “We do 
not mean to imply that there are no limits to the treatymaking power, 

a part of his opinion conveniently forgotten by the adherents of both 
groups. 
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The alarm currently felt over this supposed new menace to our 
liberties was engendered by one of these groups, the extremists who 
attempted to make use of Missouri v. Holland in claiming that the 
preamble and articles 55 and 56 of the United Nations Charter, as 
a treaty, were self-executing, and took effect as domestic law imme- 
diately upon the ratification of the charter. They have made this 
claim in spite of the fact that articles 55 and 56 under the heading 
“Chapter LX : International Economic and Social Cooperation” prom- 
ise the indefinite action “to promote” such vague and generalized 
benefits as higher standards of living, full employment, and condi- 
tions of economic and social progress and development—interna- 
tional cultural and educational cooperation and “(c) universal respect 
for, and observance of, human rights and fundamental freedoms for 
all without distinction as to race, sex, language, or religion.” 

It would be difficult to interpret such language as a self-executing 
treaty bringing about specific results, even without article 2, section 
7, which says: 

Nothing contained in the present charter shall authorize the United Nations 
to intervene in matters which are essentially within the domestic jurisdiction 
of any state or shall require the members to submit such matters to settlement 
under the present charter. 

The extreme reasoning of this one group called into being the other 
group, which, instead of studying and emphasizing the safeguards 
which already exist, in our Constitution and the opinions of our 
Supreme Court, have sounded the alarm that our liberties are in 
danger and that nothing less than a constitutional amendment pro- 
viding for a complete reversal of the treatymaking process which 
has served us for 166 years will suffice to protect us. These two groups 
are the true adversaries in this present conflict. 

At what date the theory that our court decisions should be based 
on the recognition of the Charter of the United Nations as a self- 
executing treaty was first advanced is not certain. Its proponents 
cite a Canadian decision (re Drummond Wren (1945) O. R. 778) in 
which Mr. Justice J. K. Mackay quoted the charter, “along with some- 
what analogous statutes and other authorities of Canada itself to 
invalidate a covenant in a deed that discriminated against Jews.” An 
article (Sayre, Paul, Shelley v. Kraemer and United Nations Law, 
34 Iowa Law Review 1 (1948)) argues for this point. Another article 
(Kelsen, Limitations on the Functions of the United Nations, 55 Yale 
L. J. 997, 1006-7, 1007, n. 10 (1946)), suggests this theory, and a 
Comment in 1947 (56 Yale L. J. 1017 (1947)), declares that “it is at 
least probable that this document—having the force of a treaty—may 
be incorporated into the body of American municipal law.” This 
comment goes so far as to state: 

It is conceivable that the President may make an agreement with the mother 
country permitting reciprocal ownership of land. Such an agreement would 
override any alien land laws then existing. 

On January 5, 1948, the American Association for the United Na- 
tions filed a brief as amicus curiae in the case of Shelley v. Kraemer, 
advancing the theory— 


that articles 55 and 56 of the United Nations Charter were self-executing, and, 
as such, required the invalidation of racial restrictive covenants (Rept. No. 412, 
83d Cong., Ist sess., pp. 8-9). 
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However, the Supreme Court did not mention the United Nations 
in making its decision, whereupon, although the conclusion it reached 
was the same one advocated under this theor y, Prof. Paul Sayre wrote 
an article published in the Iowa Law Review denouncing the Court 
for its failure to apply the charter, asserting that— 


Here, in effect, we broke a solemn treaty of this Government 


It is seldom that the words of a college professor produce such 
manifestations of alarm as resulted. The: ‘y are quoted twice in the 
majority report of the Senate Judiciary Committee (Rept. No. 412, 
83d Cong., 1st sess., pp. 9 and 10) which places them in the category 
of ideas which “contain the festering germs of destruction * * 
beyond the antiseptic properties of the first amendment” (p. 6). In- 

sad of being frightened by Professor Sayre’s thesis, let us examine 
it. On his third page he states that the preamble and article 55— 
under our Constitution have the same authority as the Constitution itself 
since as part of a treaty they have authority equal to the Constitution. Indeed, 
the Supreme Court has expressly held that one method of extending the Fed 
eral Constitution is entering into a valid treaty under which new rights and 
duties are created. 

At this point, a footnote cites the famous case of Missouri v. Holland 
and observes : 

Mr. Justice Holmes, speaking for the Court, placed his definition definitely 
on the ground that the protection of migratory birds wus within the treaty- 
making power; hence it could not be repugnant to any part of the Constitution 
and constituted the supreme law of the land as part of the Constitution. [Italics 
supplied. ] 

Before we qui arrel with Mr. Justice Holmes, it is suggested that we 
examine the opinion in question (it is very short) and see whether we 

can find any language which, either in fact or by implication, states 
that a treaty is “part of the Constitution” or that entering into a valid 
treaty is a method of “extending the Federal Constitution.” 

Again Professor Sayre refers to the “application of the substantive 
law of the United Nations Charter, which, as we have seen, is a treaty, 
and hence is a part of our Constitution itself.” And “the United Na- 
tions Charter is now not only part of our Constitution,” “the United 
Nations Charter by unquestioned law is a treaty of this Nation and 
hence also the supreme law of the land as a /ega/ part of our Constitu- 
tion.” [Italics supplied. ] 

The fallacy of these statements should be apparent. No treaty be- 
comes a part of the Constitution any more than any Federal law does 
so. The Constitution has only been amended by amendments passed 
by two-thirds of both Houses of Congress and ratified by three-fourths 
of the States. Only these have become a part of the Constitution. 
Under the Constitution, a treaty, like any Federal statute, becomes a 
part of the supreme law of the land, “anything to the contrary in the 
Constitution or laws of any State to the contrary notwithstanding.” 
In the entire history of a treaty, from its inception, possible modifica- 
tions, necessary approval, final ratification, and often its eventual 
termination, the action neither of the Honse of Representatives nor 
of the separate States is necessary for either the completion or the 
termination of the agreement. The mere fact that a treaty might 
require enabling legislation or subsequent appropriation in order to 
carry out its terms does not mean that the treaty may not be entered 
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into by the President with the advice and consent of the Senate. How 
ever, such a document does not become a part of the Constitution, 
whi h provides its own combination of authority whereby it cah be 
altered or added to, and this combination includes elements which 
have no part in the making of a treaty. 

Instead of recognizing the fallacy of the Sayre argument the pro 
ponents of the Bricker and similar amendments have adopted this 
fallacy as a dangerous truth. 

It is only necessary to point out that ina long line of cases, one very 


recent indeed (Mose? v. United Ntates, 3j41 U. SiG F8 a 53, 95 LL. 
ed. 729 (1951)). The Supreme Court has ane that a treaty 


mav be modified by a subsequent act of Congress, to show that a treaty 
does not have the status of being a part of the Constitution, for if it 
did, no mere act of Congress would suffice to alter it. 

Much has been said of the need to restrict the power of Presidential 

greements. These agreements seem to fall into these classes: (1) 
Sateen of a minor, te mporary, noncontroversial nature which. it 
would be ridiculous to subject to the long and involved processes pro 
posed, (2) agreements made under the power of the President as 
Commander in Chief, which would endanger national security to re- 

trict, (3) agreements made in accordance with powers oranted p 
prior legislation whereby he is to carry out the details of policies 
agreed upon by him and the Senate, the two authorities needed to 
make any treaty. 

If any P resident should atte mpt to usurp the entire treaty power by 
the use of such agreements, it would be the duty of the Senate to take 
such action as would prevent the carrying out of his purposes, without 
the necessity of a constitutional amendment, for the Senate already 
possesses a share in the treaty power, stated in words “as clear as the 
wit of man can devise.” 

It should be remembered that 
the power of making treaties is an important one, especially as it relates to war, 
peace, and commerce, and it should not be delegated but in such a mode and 
with such precautions, as will afford the highest security, that it will be exer 
cised by men the best qualified for the purpose, and in the manner most conducive 
to the public good (The Federalist, No. 64 
More than 120 years ago Justice Story in his Commentaries to which 
I have already referred wrote what might well be the final words 
upon this subject : 

The power “to make treaties” is by the Constitution general: and of course 
it embraces all sorts of treaties, for peace or war; for commerce or territory, 
for alliance or succors; for indemnity for injuries or payment of debts; for 
the recognition and enforcement of principles of public law; and for any other 
purposes, which the policy or interests of independent sovereigns may dictate 
in their intercourse with each other. But though the power is thus general 
and unrestricted, it is not to be so construed, as to destroy the fundamental laws 
of the state. A power given by the Constitution cannot be construed to author- 
ize a destruction of other powers given in the same instrument. It must be 
construed, therefore, in subordination to it, and cannot supersede or interfere 
with any other of its fundamental provisions. Each is equally obligatory, and 
of paramount authority within jts scope; and no one embraces a right to annihi- 
late any other. A treaty to change the organization of the Government, or 
annihilate its sovereignty, to overturn its republican form, or to deprive it of 
its constitutional powers, would be void; because it would destroy, what it 
was designed merely to fulfill, the will of the people 
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It is difficult to circumscribe the power within any definite limits, applicable 
to all times and exigencies, without impairing its efficac or defeatin its 
purposes. 

Without supposing a case of either indifference, or utter corruption in the 
people, it would be impossible, that the Senate should be so constituted at any 
time, as that the honor and interests of the country would not be safe in their 
hands. When such indifference, or corruption shall have arrived, it will be in 
vain to prescribe any remedy; for the Constitution will have crumbled into 
ruins, or have become a mere shadow, about which it would be absurd to disquiet 
ourselves 

It seems to me that the Members of the Senate of the United States 
might well consider the words of the last paragraph in the quotation 
from Mr. Justice Story. In sup porting the proposed ame ndments 
the Members of the Senate by necessary inference reveal their opinion 
of the integrity and competence of that body. 

Sincerely yours, 


Leon H. WALLACE. 





C. THE WATKINS BILL 


age ng ere S. one RES. 43 


IN THE SENATE OF THE UNITED STATES 
FEBRUARY 16, 1953 


Mr. WaTKINS (by request) introduced the following joint resolution: which 
was read twice and referred to the Committee on the Judiciary 


JOINT RESOLUTION 


Proposing an amendment to the Constitution of the United States, 
relating to the legal effect of certain treaties 


Re solve d by the S¢ nate and FHlouse of Re pre Sé ntative 8 of the U nite ad 
States of America in Congress assembled (two-thirds of each House 
concurring therein), That the following article is proposed as an 
amendment to the Constitution of the United States, which shall be 
valid to all intents and purposes as part of the Constitution when 
ratified by the legislatures of three-fourths of the several States: 


ARTICLE — 


“Secrion 1. A provision of a treaty which conflicts with any provi- 
sion of this Constitution shall not be of any force or effect. A treaty 
shall become effective as internal law in the United States only through 
legislation which would be valid in the absence of a treaty. Execu- 
tive agreements shall be subject to regulation by the Congress and to 
the limitations imposed on treaties by this article. 

“Src. 2. The Congress shall have power to enforce this article by 
appropriate legislation. 

“Sec. 3. This article shall be inoperative unless it shall have been 
ratified as an amendment to the Constitution by the legislatures of 
three-fourths of the several States within seven years from the date of 
its submission.” 


or 








D. THE McCARRAN BILL 


can 6s Oe ae 
IST SESSION ro a - 


THE SENATE OF THE UNITED STATES 
JANUARY 7 (legislative day, JANUARY 6), 1955 


Mr. McCarran (for himself and Mr. Bricker) introduced the following joint 
resolution; which was read twice and referred to the Committee on Foreign 
Relations 


JOINT RESOLUTION 


To impose limitations with regard to Executive agreements 


Whereas a treaty or an Executive agreement may be abrogated 
superseded by a subsequent Act of Congress; and 

Whereas the right of Congress to set aside or vacate a treaty was 
recognized early by the Supreme Court ; and 

Whereas Executive agreements entered into by the President other 
than those limited specifically under certain circumstances to the 
exercise of his diplomatic powers also may be vacated by inconsist- 
ent legislation enacted by the Congress: and 

Whereas there is a present tendency to use Executive agreements 
rather than submit the international undertaking to the Senate in 
accordance with the constitutional requirements; and 

Whereas agreements requiring secrecy should be submitted to the Sen 
ate as treaties in accordance with the constitutional requirements; 
and 

Whereas other agreements to be binding should be published ; and 

Whereas it is not only desirable but necessary that certain powers and 
duties of the Congress with regard to agreements and treaties be 
specifically exercised in a manner which will give notice to persons 
and nations entering into agreements with the United States and 
will thereby prevent future disputes: Therefore be it 
Resolved by the Senate and House of Representatives of the United 

Ntates of Ame rica in Congre SS CSS¢ mble d, That all Executive or other 

agreements entered into by the President with foreign governments 

or effect except as personal undertakings of the President. 

cordance with the requirements of the Constitution, shall be subject 

to the following reservations and limitations: 
(1) They shall be of no force or effect either as laws or as authori- 

zations until and unless they shall have been published in full in the 

Kederal Register ; 
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(2) They shall be subject to such legislative action as the Congress. 
in the exercise of its constitutional powers, shall deem necessary 01 
desirable; and , 

(3) They shall be deemed to terminate not later than six months 
after the end of the term of the President during whose tenure they 
were negotiated, unless extended by proclamation of the succeeding 
President. 

Sec. 2. Hereafter agreements or compacts entered into by the Presi 
dent an foreign governments or oftie lk als the reotl requil ‘Ing secrecy 


shall be submitted to the Congress as treaties in accordance with the 


requirements of the Constitution, otherwise they shall be of no force 
or effect except as personal undertakings of the President. 
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